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COMMrNICATIONS ACT AMENDMENTS 



WKDITB8DAT, JAinTAST 81, 1976 

U.S- Senate, 

COMHTTTEE ON CoHHEBCE, 
SuBCOMMnTEE ON CoMMnNICATIONS, 

Waskirigton, D.C, 
The committee met at 10 a.m., in room 1318, Dirksen Senate Office 
Building, Hon. John O. Pastore (chairman of the subcommittee) 
presiding. 

Senator Pastore. The hour of 10 having been reached, this hearing 
will come to order. We have three bills before us for consideration 
this morning, which will be inserted in the record at this point. The 
first bill is S. 2343 which is a bill to unify and strengthen the FCC's 
authority to impose penalties and forfeitures for violations of the 
Communications Act and the Commission's rules and regulations, 
[The bills follow:] 
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S. 2343 



IN THE SENATE OF THE UNITED STATES 

Sefiucber le (legiilative da;, Seftxubeb 11), 18T5 
Ht. M«ohu«on (for bimaelf BSd Mr. Peabson) (bj request) iotrvduced the 
following bill; which was reftd twice and referred to the CkHnmittee on 
Commerce 



A BILL 

To amend the Oommunicat'ionB Act of 1934, as amended, with 

respect to penalties and forfeitures. 
3 Be it enacted by the Senate ajtd House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 Section 1. Section 503 (b) of the Communications Act 

4 of 1934 as amended (47 U.S.C. 503 (b) ) ; is amended to 

5 read as follows: 

6 "(b) (1) Any person who— 

7 " (A) willfully or repeatedly fails to operate a radio 

8 station substantially as set forth in a license, permit, or 

9 other instnuneot or authorization ; 

10 "(B) willfully or repeatedly fails to observe any 

11 of the provisions of this Act or of any certificate, rule, 
II 
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3 

2 

1 regulation, or order of the Commission prescribed under 

2 aolbori^ of this Act or under authority of any agree- 

3 ment, trea^, or convention bin^ng on the United 

4 States; 

5 "(0) violates section 317(c) or section 509(a) 

6 (4) of this Act; or 

7 " (D) violates section 1304, 1343, or 1464 of title 

8 18 of the United States Code; 

9 shall forfeit to the United States a sum not to exceed $2,000. 

10 Each act or omission constituting a. viokttion shall be a sepa- 

11 rate offense for each day daring which such act or omission 

12 occurs. Such forfeiture shall be in addition to any other pen- 

13 alty provided by this Act: Provided, however, That such 

14 forfeiture shall not apply to conduct which is subject to for- 

15 feiture under title II of this Act : And provided further, That 

16 such forfeiture shall not apply to conduct which is subject to 

17 forfeiture under part 11 or part III of title III or section 507 

18 of this Act 

19 "(2) No forfeiture liability underparagraph (1) of this 

20 subsection (b) shall attach to ajiy person unless a written 

21 notice of apparent liability shall have been issued by the 

22 Commission, and such notice has been received by sudi per- 

23 son or the Commission shall have sent such notice by re^s- 

24 tered or certified mail to the last known address of such 

25 person. A notice issued under this paragraph shall not be 
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1 valid unless it sets forlh the date, facts, and nature of the act 

2 or omission with whidi the person is charged, and specificdily 

3 identifies the particular provision or provisions of the law, 

4 rule, regulation, agreement, treaty, convention, license, per- 

5 mit, certificate, other authorization, or order involved. Any 

6 person so notified shaU be granted an opportunity to show 

7 in writing, within such reasonable period as the Commission 

8 shall by rule or regulation prescribe, why he should not be 

9 held liable. 

10 "(3) No forfeiture liability under paragraph (1) of 

11 this subsection (b) shall attach to any person who does 

12 not hold a license, permit, certificate, or other authorization 

13 from the Commission unless prior to the written notice of 

14 apparent liability required by paragraph (2) above, such 

15 person has been sent a notice of the violation, has been 

16 given reasonable opportunity for a personal interview ^th 
IT an official of the Commission at the field office of &e Cnm- 

18 mission nearest to the person's place of residence end there- 

19 after h^ engaged in the conduct for which notice of the viok- 

20 tion was sent: Provided, however. That the requirement of 

21 this subsection for a notice of the violation and opportunity for 

22 a personal interview shall not apply if the person is engag- 

23 ing in activities for which a license, permit, certificate, or 

24 other authorization is required or is providing any service 

25 by wire subject to the Commission's jurisdiction ; And pro- 
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1 vided further, That any person who has been sent a notice 

2 of the violation, has been given a reasonable opportunity 

3 for a personal interview and thereafter engages in the conduct 

4 for which the notice was sent shall not be entitled to a 

5 further noliee for the same conduct and may be subject to 

6 forfeiture for tbe initial and all subsequent violations. 

7 "(4) No forfeiture liability under paragraph (1) of 

8 diis subsection (b) shall attach for any violation — 

9 "(^) by any person holding a broadcast station 

10 license under title III of this Act if the Eolation oc- 

11 curred (i) more than 1 year prior to the date of the 

12 issuance of the notice of apparent liability or (ii) priorto 

13 tbe date beginning the current license term, whichever 

14 date is earlier, or 

15 " (B) by any other person if die viohition occurred 

16 more dian 1 year prior to tbe date of issuance of tbe 
1*7 notice of apparent liability. 

18 "(5) In no event shall the total forfeiture imposed for 

19 the acts or omissions set fordi in any notice of apparent 

20 liability issued hereunder exceed — 

21 "(A) in the case of (i) a common carrier subject 

22 to this Act, (ii) a broadcast station licensee or permittee, 

23 or (iii) a person engaged in distributing to the public 

24 broadcast signab by wire or engaged in distributing to 
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1 the public ottier program gervices by wire if «ueh Activity 

2 is the subject of Commission regulation, $20,000 ; 

3 " {B) in the case of any other person, $5,000.". 

4 8bg. 2. Section 510 of the Communications Act of 1934, 

5 ts amended (47 U.S.C. 510) , is hereby repealed. 

g 8bo. 3. Section 504(b) of the Commonications Act of 

7 1934, as amended (47 U.8.C. 504(b)), is amended by 

g deleting the words "parts 11 and III of title III and section 

9 503(b), section 507, and section 510" &ai substituting the 

10 words "title II and parts II ani III of tide IQ and sections 

11 503(b) and 507", and by deleting the phrase ", upon 

12 application therefor,". 

13 Sec. 4. Any act or omission which occurs prior to the 

14 effective date of this Act and whidi incurs liability under the 

15 provisions of section 503 (b) or 510 as then in effect will 

16 contmue to be subject to forfmture under the provisions of 

17 sections 503 (b) and 510 as then in effect. 

IS Sec. 5. The amendments made by this Act shall take 

19 effect on the thbtieth day after the date of its enactment. 
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Mth congress 



S.2846 



IN. THE SENATE OF THE UNITED STATES 

JinviMT 19,1976 
Mr. itiamtms (for hiiunlf and Mr. Pusson) (by request) introduced the 
foUowiiig bill; which was read twice and referred to the Committee on 



A BILL 

To amend die Gommimications Act of 1934, as amended, with 
respect to commissioiiers and Commission employees. 

1 Be it enacted by the Senate and House of Repreaenta- 

2 (ires of tke VnUed States of America in Congress assenAled, 

3 That subsection (b) of section 4 of the Communications Act 

4 of 1934, as amended, is amended to read as follows: 

5 "(b) (1) Each member -^f the Commission shall be a 

6 citizen of the United States. A commisuoner shall not engage 

7 in any other business, vocation, profession, or employment. 

8 He shall not, for a period of one year following the tejrmina- 

9 don of his service as a commissioner, represent any person 

10 before the Gonunission in a professional capacity, except that 

11 this restriction shall not apply to any comnussioner who has 

u 



.V Google 



1 served the full tenn for whidi he was appointed. Not more 

2 than four members of the Commission shall be members of 

3 the same political party. 

4 "(2) No member of the Oommission or person m its 

5 employ shall be fuiancially interested in, be employed by, or 

6 have any official relation to — 

7 " (A) any person engaged in radio broadcasting, or 

8 tbe distribation of programs over wire ; 

9 "(B) *iny person engaged in communication by 
10 wire or radio as a common carrier; 

IX " (C) any person a substantial part of whose aotivi- 

12 ties consists of die manufacture or sale of apparatus for 

13 wir« OT radio conunonioation, 

14 "(3) Nothing herein shall preclude investment in mu- 

15 tual funds, holding companies, or other investment com- 

16 panics unless their investments are concentrated substantially 

17 in the areas covered by clauses (A) through (C) of para- 

18 graph (2). 

19 " (4) Nothing herein shaU be construed to limit any au- 

20 thority given to the Commission under Public Law 87^49 

21 or other law or Executive order to restrict further the finan- 

22 cial interests or official relations of rts employees. 

23 "(5) PM-agraph (2) of subsection (b) of this section 

24 shall not apply if the commisaoner or employee advises the 

25 Government official responsible for appointment to his posi- 
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1 tion of all pertinent oircumslances Mid receives a written de- 

2 termination made by such official that the finaocial interest, 

3 employment, or official relation to a person Ascribed in 
^ paragraph {2) is not 9o substantial as to be deemed likely 

5 to affect tiie integrity of Uie services which the Govemnnent 

6 may expect from sudi commtsaoner or employee.". 

"^ Sbc. 2. The second sentence of subsection (j) of section 

8 4 of the Communications Aot of 19S4, as amended, is hereby 

9 repealed. 
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9*TH CONGRESS 



S. 2847 



m THE SENATE OF THE UNITED STATES 

jANUltBT 19, 1076 

Mr. MAaMveoK (for himself and Mr. Peabson) (by raquest) introduced the 
following bill ; which was read twice and referred to tlie Cominittee on 
C!oDunerce 



A BILL 

To emend section 318 of the Communications Act of 1934, as 
amended, to enable Ihe Federal Communications Commis- 
uon to authorize translator broadcast stations to ori^nate 
limited, amounts of local programing, and to autliorize fre- 
quency modulation (EM) radio translator stations to operate 
unattended in the same manner as is now permitted for 
television broadcast translator stadons. 

1 Be it enacted by the Senate and House of Repreaenta- 

2 tives of the United States of America in Congress asseitnhled, 

3 That clause (3) of the first proviso of section 318 of the 

4 OommunicatJons Act of 1934 (47U.8.C. 318) is amended — 

5 (1) by striking out "solely" and inserting in lieu 

6 thereof "primarily", and 

7 (2) by striking out "television". 
II 
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Senator Pastobb. I understand we have Nick Johnson here thie 
morning who is going to testify in relation to this bill, and he may 
step forward and make his presentation. You may proceed. 

STATEKENT OF NICHOLAS roHRSOK, CHAIBPEBSOK, NATIONAL 
CITIZENS COHUUNICATIONS LOBBY 

Mr. Johnson. Thank you, Chainnan Pastore. I appreciate your 
invitation. 

I appear here this morning principally in my role as a former FCC 
Commissioner to speak about these bills. 

I want to say something about the problems regarding conflict of 
interest that the act is designed to deal with, some suggestions as to 
what the committee ought to do before it seriously addresses this legis- 
lation at all from the Commission, then say something about the FCC 
bill and some other proposals for dealing with conflict of interest, and, 
finally, some examples of conflict of interest at the FCC. 

As I just explained to you informally, the reason for not having a 
formal statement is that we only received your invitation a couple of 
days ago, I was out of town, and frankly, I am also recovering from 
the flu. But given that, my assistant, Anne Coffey, and I have put some 
ideas together for you that I hope will be helpful. There are some ex- 
hibits which will be provided to the committee later. 

. The reason for conflict of interest legislation and standards is that 
we want public officials who can give a judicious consideration to all 
points of view. There are many problems of bias and past experience 
that we really can't do anything about, but there are two or three that 
we can do something about and those we try to treat. 

One is financial interest, another is prior participation, and a third 
is a full efforts clause concept 

In terms of financial interest, there is the problem that we refer to 
as the "revolving door" problem of those who were formerly with the 
industiy and leave to go to an agency and then go back into industry 
again. On this I have an article fnnn the Washington Star that I 
would like to include in the record. 

[The article follows :] 

(From tbe WasMnston Star, Januu^ 19TD1 

Revolving Doob: Rbgulatiohh aitd Ihdubtbt 

(By Robert Pear) 

Peter Barton Hntt: Born In Buffalo, N.Y., Nov. 16, 1984. Graduated Irom 
PhllUpg Exeter Academy. B.A., Yale (TnlTerirfty. LL.B., Harvard Law Scbool. 
Graduate work at New York University under fellowship from the Food and 
Dmg Law Institute. Attorney with Covington & Burling, 1060-71. General 
counsel, Food and Drug Administration, 1971~7B. 

Hutt, with his blue-ribbon credentials, excited cnrloelty among his colle^ues 
in government and the legal profession when he left FDA last May, his career 
plans undisclosed. 

The suspense ended this week when fintt, after a summer of crosscountry 
travel with his family, settled again at Covington & Burling, an elite law firm 
that represents food and drug companies, among other clients. 

Butt's career illustrates what critics have called the "revolving door syn- 
drome," the tendency of regulatory personnel to work in or for regulated tndns- 
triea, either before or after govenunent service. 
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BarUer this week it was dlficlosed that the FDA led a list of nine agencies in 

the number of Its top-level employes— IIB — who used to work for regulated in- 
dustries. Of 391 senior FDA officials, 14 came directly from industry, and 101 
had some prior industrial experience. 

The finding came as no surprise to those who follow FDA, although tiie agency 
InsistB that recruits from industry constitute a small percentage of its total work 

The problem, a perennial one faced by nearly all federal agencies, has worried 
consumer advocates and government personnel managers for years. It has no 
simple solution. 

Currently, the Federal Trade Commission, the Securities and Exchange Com- 
mission, the Environmental Protection Agency and the Federal Power Commis- 
sion each have 30 or more employes who worked for regulated Industries. 

The agencies complied the employe lists In response to a qneatlonnalre from 
Rep. John E. Moss, D-Calif., chairman of tlie Investigations subcommittee of the 
House Commerce Committee. The agencies, of course, differ in size. 

In two highly visible cases, the government's top health officials left for in- 
dustry this year ; 

Dr. Charles C. Edwards, former assistant secretary for health in the Depart- 
ment of Health, Education, and Welfare and onetime chief of FDA, Joined Becton, 
DickinsoQ & Co., a New Jersey company that makes fever thermometers and 
other medical supplies. 

Dr. Henry E. Simmons, deputy assistant secretary of HEW and former direc- 
tor of FDA's Bureau of Drugs, joined the J. Walter Thompson Co., the world's 
biggest advertising agency, as senior vice president for health activities. 

Simmons cited financial reason for his resignation, which ironically was an- 
nounced by the ad agency a day earlier than by HEW. He advises Thompson 
clients on "government affairs" connected with health. 

When Hutt left FDA. his administrative assistant, Linda Broadwater also left 
She now Is special assistant to the president of the Cosmetic Toiletry and Fra- 
grance Association the trade association for the cosmetic industry, which is regu- 
lated by FDA. The association had been a client of Hutt's before he went to HEW. 

A major argument for drawing regulatory personnel from industry Is that 
they have unique expertise. "Our answer," says Dr. Sidney M. Wolfe, a con- 
sumer advocate, "is that we'd rather have people who are competent, intelligent 
and hard-working and can apply general principles to specific situations without 
the guaranteed biases that are going to exist if they come from industry. 

"Tou don't want people who are that specialized — they don't have a broad 
view socletally. legally or scientifically," said Wolfe, director of the Health 
Research Group of Public Citizen. Inc., a Ralph Nader organization. 

Hutt. named by a civic group last year as one of the 10 most outstanding young 
federal employes, wrote scores of FDA regulations. He said he legally can and 
probably will advise clients on food and drug law, including how to comply with 
r^uiations that lie himself wrote. 

Hutt confirmed that he recently had been elected to the board of directors of 
the American Sterilizer Co.. an Erie, Fa., concern that makes hospital equipment. 

To avoid conflicts of interest, Hutt said, he proliably will not appear before 
FDA as a private attorney during his first year away from the agency. He hopes 
to direct bis career toward other legal specialties. 

The law says that after learlng government, a person may not act as attorney 
for a private party in a proceeding in which he "participated personally and sub- 
stantially" as a federal employe. 

Robert G. Johnson, an FDA personnel specialist said : "This is a very difficult 
statute for a government agency to enforce because it requires an employe to 
search his mind for personal and substantial involvement. We do not engage in 
survellianee of former employes. We would not go to Mr. Hutt and check his 
activities as a private citizen." 

Johnson said FDA was preparing a manual entitled "Guidelines for Protec- 
tion Against Post-Employment Conflicts of Interest." 

Federal regulations also prohibit an FDA employe from disclosing trade 
secrets and from furthering private interests by means of official information not 
available to the general public. 

Hutt suggested that he had little "inside information" of which the industry 
was unaware, now that the Freedom of Information Act was available. 

He said that unfortunately there was no conflict-of-interest law for people 
coming into government (although FDA has rules of its own). "I could have 
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tamed around l^ally." Hutt aaid, "and worked on the other side, for government, 
of the same Issues I worked on at Covington & Burling." 

In fact, Hutt drew criticism from consumer groups when he failed to disqualify 
himself from an FDA review of Alka-Seltzer, a product manufactured by one of 
hie former clients. 

The FDA commissioner concluded there was "no impropriety" because Hutt 
had not advised Miles on issuefi involved in the review. But becanse of the 
controversy, Hutt aaid, he has "tentatively decided to refrain from further 
dealings with Miles." 

In 1971, Hutt became counsel of FDA one day after his predecessor, Wil- 
liam W. Goodrich, became president of a food producers association that Hutt 
had represented as a private attorney. 

The switch promoted the president of the Federation of Homemakers to ask, 
"What is taking place, an Alphonse-and-Gaston mutual benefits act?" 

Hutf s successor in the sensitive position of FDA counsel, Richard A. Merrill, 
most recently was a law professor at the University of Virginia. Previously 
he had worked at Covington & Burling for four years. 

Theodore E. Byers, compliance director in the Bureau of Drugs, contends 
that "my 2^4 years in Industry made me a better compliance officer." He 
worked for FDA from 1950 to 1954, then joined the Warren-teed pharmaceutical 
company and in 1957 returned to FDA. "Awareness of the problems of com- 
mercial production gives you a better idea of the good manufacturing practices 
that government should require," he said. 

The director of cosmetic technology In the Bureau of Poods, Heinz J. Bler- 
mann, came to FDA in 1973 from Shulton, Inc., a division of American Cyanamld 
that makes Old Splee aftershave and other toiletries. 

"My first act when T came aboard." said Eiermann, "to avoid any personal 
sleepless nights, was to say that I didn't want to know anything about regulatory 
matters that concern Shulton." 

The last director of the Bureau of Foods, Virgil O. Wodicka, came from Hunt- 
Wesson Foods, Inc., of FuUerton, Calif. He has returned to FuUerton as a 
private consultant for food companies, advising on su<4i matters as product 
development and quality control. 

A little-noticed bill approved by the Senate this week would make the top 
three FDA employes — commissioner, deputy commissioner and general counsel — 
presidential appointees subject to Senate confirmation. At present, all are staff 
appointments within HEW. 

Former HEW Secretary Caspar W. Weinberger opposed making the deputy 
commissioner and general counsel presidential appointees, saying the change 
was "unnecessary and unde^rable." He did not object to making the commis- 
sioner a presidential appointee, though he saw no reason to do so. 

Following, as reported to Congress, Is a list of key FDA officials who have 
worked at some point for Industry, with the date of their last employment t^ 
a regulated company ; 

Marion J. Pinkel, FDA's director of new drug evaluation, Merck & Co. (a drug 
manufacturer), 1961. 

Larry R. Pilot, compliance director in FDA's Bureau of Medical Devices, 
Pharmaceutical Manufacturers Association, 1969. 

David H. Link, acting director. Bureau of Medical Devices, who worked 
until 1969 as an engineer at Hewlett-Packard marketing medical instruments 
such as electrocardlt^raidis. 

Hobert G. Pinoo, director of over-the-counter drag evaluation, American 
Pharmaceutical Association, 1969. 

Robert C. Wetherell, director of legislative services, Simburat Biochemical 
Works, 1963. 

Mr. Johnson. Other financial problems are holding stock in a c«n- 
pany, or employment with a company, that benefits from the rulings 
that you give as an official. The receipt of gifts is analogous to the 
problems of campaign contributions for elected officials. 

The prior participation problem also arises with the FCC. The 
notion is that one should not come into Government and participate 
in a matter that you participated in on behalf of an industry group 
prior to coming to Government. By the same token, you should not 
leave Government and then represent before the Government agency 
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A privftte company with regard to some regulation that you had a role 
in creating in the first place. 

The third area, the full efforts clause concept, is that one ought to 
be ^ving full time to Government employment. That is the reawm 
FCC Commissionera are precluded from taking pay for speeches or 
the writing of books and magazine articles while serviog as FCC 
Commissioners. 

Since Watergate, especially, but really throughout our history, we 
have been concerned about conflict of interest problem& There has 
been the campaign finance reform recently, and the GAO has berai 
investigating the agencies, and it seems rather bizarre on the part 
of the FCC to choose this of all times to try to loosen, to lessen, to 
reduce, the requirements of conflict of interest so far as the Com- 
mission is concerned. 

At the very least, it might have been more politic to come in at 
this time with proposals for how to strengthen the enforcement of 
the conflict of interest standards that do exist and then perhaps tack 
on to that the proposal for loosening some particular thing. 

There is also a question of why the Commission is dealing with this 
subject at all at a time when we have so many important commimica- 
tions issues pending. Why do they now take up the committee's time 
with a bill like this f 

I think it is also worthwhile noting a number of facts. No. 1, 85 
percent of the American people dont own any stocks at all. I expect 
tJiey would not look on tnis hearing e^>ecially kindly. The average 
American, earning a minimum wage and making between $4,000 and 
$5,000 a year, is not apt to have much sympathy for an FCC civil 
servant who is earning $30,000 a year or more and has problems with 
his or her stock portfolio. 

The second footnote is that the FCC created the problem when it 
started to permit conglomerates to own broadcasting companies, when 
it started loosening the standard for investment in broadcast com- 
panies. Banks and ont^de investment groups of maay kinds, which 
mfmy people have said was a great mistake, both in the Senate and 
House 

Senator Pastore. If I may interrupt you; I will tell you frankly 
that while there may be certain instuices where exceptions may be 
justified, it must be recognized that this is a Presidential election 
year with little time and great pressure on this committee. 

We have lived with this for a long, long time. I don't think wo 
ought to belabor the subject this morning. I think we oOght to move 
to the next bill. 

I don't think this committee is going to seriously consider any loosen- 
ing up of the conflict of interest requirements at the nrepent time. 
There may be more stringent standards imposed upon the FCC than 
there are other agencies, but that is something to be considered at 
some other time, and I don't think we ought to belabor it at this time. 

Mr. Johnson. Since the FCC has raised it, however, there are per- 
hara some things into which the committee might want to inquire. 

The GAO has done some studies of the conflict problems of other 
agenraes. It found that only 7 out of 125 top employees at the FPC 
filed proper financial disclosure forms. Only 61 of 125 new emp%ees 
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were even required to file them. At the Food and Drug AdministratifHi, 
223 failed to nle proper forms. 

The fact that the GAO has to be brought into this field at all, and 
that when the; find infractions they havent been corrected, suggests 
that this committee ought to ask the GAO to do a study of the F^CC. 
Let's find out what is Chairman Wiley's precise procedure at this 
time, what assurances does he have that the GS-13'a and over — as re- 
quired by the executive order of 1965 and CSC — what assurances does 
he have that those employees have fully reported for 1974 and 1975 1 
Do those reports simply refer back to some prior report that can't be 
found, or is not existent, or some see attached statement" that isn't 
there i Do they really have that information there ! And at the same 
time that GAO is looking at that, maybe they can look at some other 
problems as well. 

Now. frankly, Senator, that was the only bill on which I was in- 
formed by your staff you wanted testimony from me. 

Senator Fastorb. I understand you are interested in the forfeitures 
and the penalties. 

Mr. Johnson. No, sir. 

We had not received notice that you were interested in that, and we 
had not 

Senator Pastore. Are you familiar with the bill that is pending be- 
fore us. 

Mr. JoHNSOK. I regret to say I am not. I can probably f amilarize 
myself with it shortlyand give you some opinions on it. 

Senator Pastors. We will keep the record opwi until February 15, 
and if you have any opinions on it, just submit it for the record. 

Mr. Johnson. All right. 

Senator Pabtore. But I repeat again, this is not the year to get our- 
selves involved with loosening up uie conflict of inter^ requirements 
in any shape or form. 

We will nave to wait for some other time. 

Mr. Johnson. We have had some examples from the FCC that I 
would also like to put in the record. One involved the conflict problems 
surrounding Commissioner Wells which was detailed in Access maga- 
zine, and I will put in the record, if I may. 

[The article follows :] 

Oabu, CmsEM Qbodfs Qubstioh Wellb Nouhatioh ab OTP DiBEonn 

Freeident Ford's impending nomination of former broadcaBter and former 
POO commissioner Robert Wella to be director of the Office of Telecommnnica- 
tlona Policy bas drawn Are fr<»n several qoarters. The cable Industry Ib upset 
becanse it doesn't think veteran broadcaster Wells can give that Indastry a fair 
shake. Tbe sclentlflc community — mncb of OTP's work is technical, Involving 
Bpectram allocation and new technologies — had seemingly rallied around one of 
its own. Dr. Albert Hortey (director of the Department of Health, Education, and 
Welfare's Office of Telecommnnicatlons Policy), whoM name had been tossed 
around several m<MithB ago but was withdrawn abruptly after the National Asso- 
ciation of Broadcastera objected (see "I Dissent" aeeeit 18). Sdudars and pc^lcy 
planners are wondering what in Wells's backgioand qnallfles him for the office^ 
And some citlsMi groups are asking for a closer ln^;iectlon at Wells's record on 
the FCC and tbe drcnmstances ot his associatlMi with a broadcast gioap before 
and after his tenure on the FGG. 

At press time, NCCB was preparing to release on analysis of WeUs'a voting 
record, reportedly showing ttast Wdls rarely voted against broadcasters' in- 
terests wh^i they were pitted agalnat Intereata of nonbroadca stars (e.g., cable 
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Industry, other InduAtrlee, and pnblic gronpB). It alao reportedljr ahowe a pench- 
ant in WellH for avoiding rulemakings and deciding mattere on a ease-by-case 
basis, which NCCB points out is a curious posture for one dlscusaed as director 
of OTP— an agency alnioat totally concerned with policy-making. 

Wells is general manager of the Harris Group and is a director and stockholder 
In five radio stations (see chart, page S). He had sold the stock to Harris En- 
terprises, the parent of Harris Group, and resigned his directorships shortly be- 
fore assuming the FCC seat on November 6, 1869. (The Communications Act 
prohibits a Commissioner or employee from owning stock in or being otherwise 
"flnanclally interested" in companies subject to FCC Jurisdiction.) He bonght 
back precisely the same stock from Harris Enterprises— a closed corporation — 
on tbe day he resigned from the Commission, November 1, 1971. Although Wells 
claims to bave broken cleanly with Harris, the clrcumstknces of the rejoicing 
of Harris and the repurchase of stock — plus a BroadcasHng report that Wells 
resumed eligibility In a Harris profit-sharing trust at the level at which he left 
in 1969--has created questions that NCCB wants answered publicly by Wells. 
If Wells had (or thought he had) an option to return to Harris after leaving 
the Commission, then he would have had a "financial Interest" in the Harris 
company, for by Its preservation in good financial condition, Wells' option would 
have been more valuable once be left the Commission. 

Wells has Indicated a willingness to be questioned completely on his record 
and on the Harris relationship, but so far he has kept a low profile pending 
formal announcement of the nomination. Rumor spread In mid -July that his nom- 
ination was "dead," but subsequently more powerful rumors said it was still on. 

Rep. Torbert Macdonald (D.-Mass.). chairman of the House Communications 
Subcommittee, has become tbe strongest public critic of the nomination, along 
with Senator Vance Hartke (D-Ind.), who sits od the Senate C^anmnnicatlons 
Subcommittee that will adlvse and consent on the nomination. Chairman John O. 
Paatore (D-R.I.} has so far remained publicly rilent. 

WJOI^AU, WIXI-FU 

Of 46 position-years full-time in the "top 4" between 1972 and 1979, four were 
womm (two each in 1974 and 197S) and two were minority (both in 1074). Of 
eight part-time position-years, three were minority, and none was female. 

Of 38 position-years full-time in non-"top 4" jobs between 1972-197S, 12 were 
held by women, and none was minority. Two women and two minority wer^ 
counted among nine part-time position-years. 

These stations show a curious classification change in their 1974 reports. In 
1972 and 1973, they averaged five "top 4" positions and 15 non-"top 4" posltioos; 
in 1974 and 1975, the averages were more than reversed : 18 "top 4" positions and 
only 4 non-"top 4." This at least suggests a reclassification In order to make more 
Jobs sound as if tbej are "top 4" jobs, one effect of which would be to demon- 
strate that wom«> and minorities are "ascending" to the top jobs In the station. 



Of 60 posltl<»i-years full-Ume In the "top 4" between 1972 and 197r>, IS were 
held by women, and one by a minority (a minority female In 1975). Of 15 part- 
time "top 4" position-years, four were women and none was minority. 

Two white men, two white women, and two minority women held the six non- 
"top 4" full-time position -years between 1972 and 197S. Four women and no 
minority were among the six part-time non-"top 4" position years. 

KTOP-AM-FM 

Of 42 full-time "top 4" position-years between 1972 and 1975, two were held 
by women and none by a minority. Of 16 part-time '^p 4" position-years, three 
were minority -held (one each for the last three years). 

Women held each of the eight fall-time non-"t<v 4" posltloa-years — two per 
year. Of two parttlme non-"top 4" position-years, one was held by a wcanan and 
the other by a white male. 

Knn>-AM 

One female (In 1975) held a full-time "top 4" position-year between 1972 and 
1975. The other 28 were held by white males. Of ten part'tlme non-'top 4" posi- 
tion-years, nine wer« held by white males and one by a white woman. 
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All fonr fnll-time non-"t<9 4" poedtion-years were beld by womea Of bIx part- 
time non-"top 4" position-years, Ave were held by women, and one (in 1974) was 
held by a minority male. 



TWO GROUPS HIT FCC'B OLOBIIIG OF OONaLOlfBRATE IITqUIBY 

In separate Bllngs, NCCB and the Philadelphia Commnnlty Cable Coalition 
aBked the PCC on July 18 to reopen the 6%-year-old study of conglomerate own- 
ership It dosed four weeks before (Docket 18449), In addition, NCCB requested, 
under the Freedom of Information Act, to inspect the documents generated by 
the inquiry. Both NCCB pleadings were filed by Its counsel, Citizens Communi- 
cations Center. 

NCCB complained that the FCC failed to support Its decision to terminate. (The 
Commiasion's order ending the ing.uiry was only three paragraphs long and 
merely stated that "data did not establish a need to continue.") On top of that, 
said NCCB. the facts publicly known (press reports of stafF findings) point In 
the opposite direction — toward a greater FCC role in examining conglomeratea' 
role in communications ownership. 

During the course of the inquiry, the FCC's Conglomerate Task Force gathered 
data on 37 companies ani] prepared an analysis and a set of recommendationB 
for the Commission, For It then to conclude that no action was warranted Is, said 
NCB, an "arbitrary and capricious act," 

In fact. NCCB said, the data could have hem used to Jnsti^ rules not only 
over conglomerates, but In broadcast-newspaper, broadcast-CATV, and newa- 
paper-GATV cross-ownership, regulation of which the FCC has all but ceased 
over the last six months. 

An additional point raised by NCCB concerns the "shell game" the FCC is often 
accused of playing. Ever since it set up the conglomerate owner^lp inquiry, the 
Commission— and the U.S. Court of Appeals, in at least one case — has deferred 
all "case-by-case" esaminations (as in broadcast license renewal applications) 
of conglomerate Influence to its formal inquiry. Thus for over Six years, said 
NCCB, there has been virtually no regulation of conglomerate abuse. 

XCCB asked the FCC to reopen the inquiry and propose rules designed to curb 
conglomerate abuse. It noted that the FCC in 1969 disclaimed formal status for 
the proceeding and has not made available information on which the public can 
Intelligently comment. 

In its freedom of information request, NCCB asked for the following docu- 
ments — to aid In a possible appeal of this proceeding, to aid in filing comments In 
three pending proceedings on ownership (see Current Docket), and In connection 
with Its appeal In the broadcast-newspaper cross'ownershlp proceeding (I>ocket 
18110), the briefs for which are doe in the U.S. Court o( Appeals In Washington 
on September 30 : 

(1) a copy of the pilot questionnaire sent to parent companies of six broadcast 
licensees in the course of the inquiry. 

{2 ) all responses to the two questionnaires sent in the course of the inquiry. In- 
cluding all documents submitted in response, all responses in the form of citations 
to material already before the Commission, and all updating of responses. 

(3) all licensee requests ttiat materials submitted to the FCC be withheld from 
public inspection and ail FCC rulings on these requests. 

(4) all information and documents collected by the stafF In "field inquiries" and 
all staff summaries and analysis of this data and recommendations. 

(G) all communications between the FCC and the Jnstlce Department In fur- 
therance of the inquiry. 

(8) all commnnt cations relating to the Inquiry between the FCC and any em- 
ployee of any company being monitored. 

(7) all staff and FCC summaries of the re^»onses to the questionnaires or of 
any other information on the inquiry, 

(8) all staff or FCC analysis and recommendations as to future staff or FCO 
action on conglomerate ownership, 

(9) all Commission documents that record the full decisions or form the basis 
for the decisions reported in the following FCC Public Releases [42257 (Dec. 17, 
1069), 42274 (Dec. 18, 1069), 44971 (Feb. 20,1970), 53433 (Ang. 7, 1970), 64110 
(Feb. 10, 1971), Report No. 6615]. 

(10) all drafts of the pilot and later questionnaires, and any documents sug- 
gesting revisions in either questionnaire, in order to see what information still 
needs to be collected to determine the public Interest issues in this inqulir. 
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Mr. Johnson. Another involTed CommissifHier Qnello, and the con- 
flict involved in the conglomerate inquiry. He did participate — did 
vote — did vote to withhold from the public the information regarding 
Capital Cities' handling of transactions, when, as you know, he had 
been associated with that companv, and had assured this committee 
that he would not participate in sucn matters. 

[The article follows:] 



If tbe FCC bad known last June what was in store, the agency ml^t never 
have aappressed the results of its "conglomerate Inquiry." The Gommiaeion has 
been Jumped <m by three citiz^i groupa (in Freedom of Information Act re- 
quests), has been taken to court by two of the companies studied (to block re- 
lease of the portions of the data the FCC did decide to release), and has become 
the object of congressionBl scrutiny over both the substance of the inquiry and 
the reluctance of the agency to make public Ita findings. 

The few documeata the Conunisslon has released under the FOX Act give 
examples, albeit unspectacular ones, of anUcompetltlTe practices that critica of 
conglomerates have been hammering at for years. NCCB, the principal petltlcmei* 
(with the assistance of Citizens Communications Center and the Freedom of In- 
formation Clearinghouse), is continuing its fight to get the entire collection of 
tlocnments and the Conglomerate Task Force's Report to the Commission. 

One person who has the Report and access to all the documents is Senator 
Lee Metcalf (D-Mont.), the chairman of the Subcommittee on Reports, Account- 
ing, end Management (of the Qovemment Opeiatlona Committee). Rep. John 
Moss (D.-CftUf.), chairman of the Subcommittee on Investigations of the House 
Commerce Committee, has also indicated an interest In the documents bat at 
press time had not formally requested them. 

cAPorriEsAini qumx): oouuon (or iupbopeb) business PKAmicBSi 

The purpose of the conglomerate Inquiry was to determine If fair economic 
competition or the free flow of Information is affected by conglomerate control 
of broadcast licenses. Some instances of the former are visible even from the 
nearly innocuous documents so far released.^ 

Biecutives of Caidtal Cities CommunicatlonB, one of the conglomerates studied, 
wrote about exercising "contra" advertising opportunities between two Detroit 
subsidiaries, radio station WJR and MetalKorkinff News, a trade publication 
in tbe Motor City. WJR's station manager at the time was FCC CommlBsloner 
James H. Quello, who admits to participating in the arrangement but denies 
any wrongdoing. 

"We bent over backward at WJR (to avoid wrongdoing)," he told accevs. He 
admitted that WJR had several reciprocal advertising arrangements witti both 
crossowned and non-crossowned media in Detr<4t but thoni^t such trade-offs 
a business practicea* 



>Tbe FCC hu reluued "public InfornlatloD" — mch en BQanel compear reports — and 
•ome of the iDtrBcompaii; corrcipoitdelice the coDglomeratc Inquiry task force tatber^ 
But the CommlasloD bu wlthhelo, as It li entitled (but not required) to do nnder tbe 
Freedom of Intormatlou Act. an; Internal task lorce memomnda on the sCudr and Intra- 
company correBpondence coutalulng "trade secret*." It Is the latter whicb NCCB aaja. 
loiieallj, wnnld bear moat heavllr on impedlmenti to tbe free flow of information or to tbe 
preservation of economic competition. 



■Beelproeal trade agreMDentB in tbemKlvea may or may not be improper or ille)tal. 

"- - "iTtt queatlon to aniwer Is whether botb auboidiary parties cootrlbuted fair value. 

:. then the ben^tlnc party would have beeu Biven treat * •■ - 



Ita competlton would have enjoyed by the aubaldlniT company. Even if tair value were 
given to boQi partleB, contfomeratee atlll have an fnilde track In competltioD over In- 
d^MDdenta. Vor Instance, If WJR elected to advertlae heavUr en the noncroMowned 
Detr^t Free Preal, that piollt would go to the owner of the Free PresB. If, on the other 
hand, WJB and HetBlwoFklng News aold time to each ether at market rate*, the profit 
would go to C^pCltteB. elnoe tt owna Uetalworklus News. 

Nrn la'comnt(iiilr"o'wned with WJR. And the most obvious question raised la : 

kind of matter aurfaces In anppoiedly Innocnoaa documents, what queatlona wIL 

from tbe more provocative ones? Nob* of the above ia to m that QuMo la ffulltr of 
wTonfdolDi. It ahnply llluslnitM tbe qnestlDna left unanswered I>r the termination without 
comment el tbe conglom — '- ' — — 



le conglomerata Inquiry. 
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The extent, U any, of wrwvdoing on Qnelto'fl part Is nnknown, pirtlT tV 
Quello'a own PCC votes. He twice Joined a nnanlmoiu FCC In electing to with- 
hold the bulk of the Information — Including most of the CapCities data— from the 
iaquiiT (once in closing the conglomerste inqnliy tn June and again In daudhf 
KCCB's Freedom of InfonnaUon request on October 29). The n«nal practice 
tor a Judge or conunlssloner who hae been InTOlred In a matter ai a parQr oi who 
has a penonal or financial interest in Oie outcome of a. proceeding is to decline 
to participate in the matter. 

The corporate arm of the Mormon Chnrch, Deseret Managemoit Company 
(which attempted to block release of some of the now publTc doctunent* bat 
erred on a legal technicality and was prevttited from doing so), also a 
to have engaged In some antlcompetltiTe practices, posaibl? involving a ' 



The Fee and the companies have fought public relaaae. The FOO, wh«k It 
gathered the documents In 1969, assured the companies that It would treat Qw 
material in confidence, The companies are now feeling bnmed that the Oom- 
mlssion kept the documents In its flies for so long, thus allowing NOOB to Ilia 
Its request. II the Commission had returned the papers after inspecting thsm, 
they would be irretrievable by the public at this point 

'Ibe main argimient against releasing the documents now Is, ironically, tba 
economic harm the docutnenW might cause If the companies' competitors leamad 
the contents. NGCB argues that it is unlikely that nine-year-old documenU 
would pose a threat 

The Impediment to NCCB's obtaining the Task Force Report is Exemption 8 
of the vol Act, permitting withholding of "internal memoranda," but NCOB 
contends the Report Is not the type of memorandnm intended by tue Act 

uipOBTANOM or tarn UAnauL 

In addition to the substance of the Report boarlng on the ownership quaaUoBt 
seveial aspects of the proceeding raise added questions. 

First, of course, is the Quello-OapCItles matter. Second, an enormous amount 
of information Is classified by the Commission as "missing," including practically 
every significant item submitted by Hu^jiea Tool Company, the Howard BughM 



Third, the Wall Street Journal had reported in 1970, acting on a leak, that 
the first stage of the inquiry had tunied up some remarkable inataiuea of anti- 
competitive practices. NGCB has argued that It la unlikely 81 companies instead 
of e, could turn up tess-damaglng information. 

An addltl<HiaI matter concerns the atgnal Compaalas coutomerate, ont of 
whose subsidiaries is Golden West Broadcasters. Oolden West was recentir 
sued by the Bob Speck Sports Company on grounds that It has been unable to 
compete for California Angels baseball telecast contracts because tha Angelt 
team is co^wned with Its broadcast outlet, KTLA-TV. (Bee Broaieamnc, 
October 13, 19T6.) Data from Signal may prove to be of use in the Speck suit 

KBTOALr'a BALL 

The key to public release of the information Is now in UetcalPs (or Uoes's) 
pocket. Long concerned about corporate ownership abuses in all industries. Het- 
calf has been especially watchfal over the FCC. Although he now has the Task 
Force Report in his possession (with free access to the underlying data, wUoh 
remain at the FCC), Uetcalf has pledged to treat the information "vrtth utmost 
care" (that It will not be publicly released unless "adequate prior notice" be 
given to the FCC.) A subcommittee staff member who was reading the Beport 
declined to discuss any circumstances under wlilch Metcalf might release Qke 
Report 

Mr. JoHirsoN. Now, I don't raise either of these to make the point 
that Commissioner Wells or Commissioner Quello are somehow evil 
men. I like them both personally, and I sympathize vrith the position 
in which they found themselves on the Commission. The point ia sim- 
ply that people like this shouldn't be on the Commission in the first 
place. When you put them on, there is a conflict inherent in their being 
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there. Inevitably there are going to be problems when you take people 
out of industry and put them into the FCC. You will have to come up 
with elaborate schemes for trying to curtail and control things that 
simply can't be controlled. 

Unless I misread your hearings of January 1974, Commissioner 
Quello, while serving on the Commission, was receiving the benefits of 
a contract that provided him $1,000 a month from Capital Cities from 
September 1972 to April 1976. He was receiving $4,000 per year from 
another fund from them for a period of 10 years. He was receiving 
a fund of $94,000 from them from another fund that was to be spread 
over 15 years. I want to check these facts very carefully to make sure, 
but there is at one point in the record a letter from the company to 
him saying that these payments would be made, the first to be paid in 
a lump sum and the others to go on being paid. 

[The letter follows:] 

Capttal Cities CoMuunicATions, Iiro., 

Neu} York. N.Y., aepttmber 27. 1973. 
Mr. James H. Qdello, 
QroMe Points. Mich. 

Delab Jiu : In view of four appcdntmeat by tlie Prealdeat to be a member uf 
tbe Federal Communications Commission, fon and we bave agreed that It wonld 
be [napftropriate for you to have any direct or indirect Interest in the financial 
well-being of a Commission licensee after you become a Commissioner. Accord- 
ingly, this win confirm the understandings we have reached concerning the finan- 
cial rt^lationships that have existed between you and this Company as tbe 
result of your prior employment. 

Effective upon your confirmation and tbe commencement of your service as a 
Federal Communications Commission member. 

(1) llie retirement arrangement under which tbe Company bas paid jon |1,000 
per month since September 1, 1972, and which was to continue through your 
62nd birthday on April 21, 1976, will be terminated and the unpaid balance paid 
to yon forthwith in a lump sum. 

(2) Your present Company-financed insurance coverage will be terminated. 

(3) You bave a vested interest in the Capital Cities Employee Profit Sharing 
Plan which is based on contributions by the Company and your owe contributions 
during the period you were employed by it and is in no way affected by the 
current or future operations or profitability of the Company. Funds of this plan 
are in the custody of the trustee, Marine Midland Bank-New York. Under this 
plan, which is fully funded, you have elected to receive your benefits In ten 
annual payments. These payments will vary with the marliet value of the assets 
of the plan, none of which consists of securities of Capital Cities Communica- 
tions, Inc. The first installment of $3,990.52 to be paid on or before October 1, 
1973, represents 10% of your interest In the plan as of August 31, 1973. 

(4) In addition, you bave a vested interest in The Goodwill Stations Profit 
Sharing Trust based on contributions by The Goodwill Stations during the period 
you were employed by it. Funds of this plan axe In the custody of tbe trustee, the 
National Banb of Detroit. Under this plan, an election as how to receive tbe pro- 
ceeds must be made upon the termination of your retirement arrangement with 
Capital Cities Communications, Inc. You plan to elect the payment option which 
provides for annual benefits for fifteen years, after which any amount remain- 
ing in the account will be paid as a lump sum. Further, you will forthwith 
transmit such executed election to tbe trustee. The amount of vour vested 
Interest on December 31, 1972, amounted to $94,248.51. 

If the foregoing correctly states our understanding, please sign and return the 
enclosed copy of this letter. 
Sincerely yours, 

DANiE3:.e B. Burke, Pretident. 
Mr. JoHNSOK. That looks very bad. He can be the most honorable 
guy in the world, and he may have gotten into voting on his own com- 
pany's interest quite inadvertently, but it doeant look good to the 
public. 
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The FCC needs information from the industry, I recognize that 
But I think it ought to get it from advisory committees, consultants, 
panel discussions, conferences, hearings, onsite visits and these com- 
munity meetings they have held. But the FCC should not hire people 
from the industry. They don't really need to have FCC employees 
from the industry aside from consultants. 

They ought to toughen up the standards for returning to the in- 
dustry, whether or not they complete their terms — myself included. 
The hmitation should apply not just to appearances before the Com- 
mission but to any employment by the industry, and not just 1 year 
but for a longer period of time. 

Senator Pastore. Frankly, I think that ought to be a general rule 
that applies to all agencies. There is no question about it. 

I don't think employment in an agency of the Federal Government 
should be used in any shape or form as a stepping stone for personal 
aggrandizement in a particular industry which that agency is sup- 
posed to supervise or regulate. 

It has happened though. We have a case now before us on the Joint 
Committee on Atomic Energy, on uranium enrichment. One of the 
companies submitting a proposal, Bechtel Corp., is one of the largest 
construction companies in the world. It has Mr. Schultz in its employ, 
Mr. Feinberger, former manager of the AEC, is in its employ. This 
raises very serious questions. I think we ought to adopt a rule, the 
agent rule, according to the great adage, Caesar's wife has to be even 
above suspicion. 

I think that in the long run, it would be good for the public intei-est. 
I think that such a rule should be considered in the long run by the 
various committees with jurisdiction to make sure it applies to every 
particular agency in Government. 

Mr. JoHXBON, The matter of public disclosure ought to be pursued. 
Some candidates for public office actually disclose their income tax 
returns, but I wouldn't go so far as to require that of Government 
emplovees at this time. However, the financial statements required 
to be med under executive order should be public. 

Logs of appointments and calls are now kept. 

Sentor Pastore, Our requirements should not be designed to sub- 
ject the individual to mere public curiosity. I think they have to be 
more purposed than that. I think they have to represent a clearly 
defined public interest. 

If we adopt rules willy-nilly, before you know it, it is going to 
become almost impossible to become an appointee in Fe£ral 
Government. 

Mr. Johnson. I would like to make the point in commendation 
of Chairman Wiley that he is now making his own logs publicly 
available and I would like to insert in the record logs for the week of 
January 5 of the appointments he had. 

[The logs follow-] 
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Mr. Johnson. I think it is a commendable practice. He finds it no 
burden. I note he doesnt record much. He apparently doesn't eat much 
either. But I don't mean to pick. He is making logs available publicly, 
and if he can do it certainly others can. 

Finally, I think there ought to be more reporting of gifts than 
there is and perhaps a little more stringent standard as to value. 

Senator, that covers fairly briefly what notions I had to share with 
you this morning on the subject of conflict of interest. 

Senator Pastore. I repeat again, we are not ready to liberalize in 
this area. 

Mr. Johnson. If you do get to i^ however, the bill presented to you 
is inartfuUy drafted, among other things. 

The most convenient way to deal with the problem would be merely 
to add a simple clause describing ihe minimum intereste which are 
permitted. That's much cleaner than rewriting the entire law, but that 
18 really a separate subject. 

Senator Pastokb. Thank you. 

All right, Mr. Wiley. 

STATEMENT OF HON. KICEABJ) £. WILET, CHAIBKAH, FEDERAL 
COmCUNICATIONS COHHISSION 

Mr. WiLET. Mr. Chairman, I very much appreciate your holding 
these hearings on the bills whidi have been introduced at the request 
of the Commission. Since each bill concerns a separate and distinct 
subject, I would like to comment briefly on what each would do and 
why the Commission proposed them.^ 

Let me say at the outset, in light of your comments to former Com- 
missioner Johnson, I don't know if it would serve any useful purpose 
to discuss the conflict of interest bill. This bill was passed in substan- 
tially similar form in 1965 by the Senate. It has been introduced ever 
since then. It is not a bill I have attempted to push or one I have 
brought up very recently. It's a bill that has been pending a long 
time. I think frankly it's a bill that ought to be looked at as it relates 
to the average Commission employee, career Commission employee, 
who perhaps has difficulty in owning stocks, participating in activities 
which other American citizens are able to do and which do not have 
a real conflict with his position. 

It is nothing personal 

Senator Pastors. The fact still remains, there ought to be a general 
rule. I don't think we ought to do it in any piecemeal fashion; I don't 
think we should have a set of rules for this Commission and another 
set of rules for another agency. At some point I would hope the Con- 
gress would get into this in the depth it requires. 

Mr. Whjbt. I agree with you. 

Senator Pastore. The appropriate committees should resolve this 
whole question of conflict of interest, not only for employees in the 
Federal Government and the various agencies and the executive 
branch, but also with reference to the legislature. 

Mr. Wiley. That is fine with me. I uiink one of the things pointed 
out 

Senator Pastose. I have never owned a dime of any interest in any 
broadcasting institution or any communications business and I don't 
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intend to. I always felt that it was my duty as an elected public official 
presiding over this very agency to stay out of it, and I have stayed out 
of it. 

Mr. Wiley, Of course, that is my own personal position. 

Senator Pastore. And I think everybody else ought to follow on the 
same suit. There are so many places where an investor can put his 
money without raising a question of conflict of interest. 

Mr, WiLET. I agree. 

I think you have to understand, Senator, as long as the question has 
been raised, that subsection 4(b) of our act goes considerably beyond 
what the statute that Congress has enacted in this area intended. It 
really restricts an employee of the FCC from being able to hold a stock 
which might, for example, just simply have a radio license for their 
executive airplane. For example, Commissioner Johnson wanted to 
teach at Georgetown University and one of the lawyers looked into 
that and said that would be prohibited by 4 (b) . He appealed the ruling 
because he wanted to teach. 

It seems he ought to have an opportunity to teach and provide the 
kind of expertise he wanted to. And, simply because Georgetown Uni- 
versity had a radio license, it was said he couldn't. 1 think it would be 
unfortunate if FCC employees are prevented from owning stocks that 
have a very remote or incidental relationship to the FCC or have some 
activity which really only, because of some very subsidiary remote 
interest, they might be prohibited from enga^ng in. 

But I am not nere really to be a champion for this bill. If that is 
your feeling about it, that is all right with me. 

Senator Pastore. I will repeat again, this is a Presidential election 
year and there is going to be a convention in July, and another con- 
vention in August. And we have to conclude our business. I don't think 
this is the right year to be discussing this. Maybe next year when you 
have a new chairman of the Subcommittee on Communications you can 
go into it. 

Mr. WiLBT. That is all right with me. I want to make the record 
crystal clear, as Mr, Fogarty knows, what you have done today is 
bring up all the pending legislation we have, which I think was very 
fine of the subcommittee to be willing to look at what we have. This 
just happened to be one of them. So this isn't something that we are 
pushing. 

Senator Pastore. Let's move on to the other bills. 

Mr. WiLET. The other two bills, as you know, have to do with trans- 
lators and forfeitures. Let me turn to my testimony and talk about 
S. 2847 which would amend section 318 of the Communications Act to 
enable the Commission to authorize translator broadcast stations to 
originate limited amounts of local programing and also to authorize 
FM radio translator stations to operate without a licensed operator as 
is now permitted for television translator stations. 

Translator stations are low-power broadcasting stations which re- 
ceive signals from either television or FM radio stations and retrans- 
mit those signals to communities where, because of terrain or extreme 
distances,' it is not possible to receive the signals directly. They fre- 
quently provide small communities with their only source of television 
or FM^ radio service. 
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Section 318 of the Communications Act limits such stations to the 
rebroadcast of signals of their primary stations. They are not allowed 
to make any si^ificant alteration of the characteristics of the incom- 
ing signals, ana while the Commission has interpreted section 318 to 
allow 30 seconds of commercial advertising per hour by television 
UHF translators, no program origination is allowed. Because of these 
restrictions, such stations are not self supporting. Rather, they must 
rely on public generosity for their support. 

Furthermore, in many instances these restrictions deprive those 
people dependent on translator service of their only possible source 
of local programing, such as emergency weather alerts and informa- 
tion on local political events. S. 2847 would solve these problems by 
^ving the Commission authority to allow a limited amount of pro- 
gram origination on such stations. 

S. 2847 would not set a specific limitation on the amount of local 
origination that would be permitted. Rather, it would be the respon- 
sibility of the Commission to set an appropriate limitation. We con- 
tempUte that such a limitation could best be determined in a rulemak- 
ing proceeding where the comments of all interested parties could be 
analyzed and evaluated, I should emphasize, however, that the Com- 
mission in deciding on an appropriate limitation would still be bound 
by the requirement of section 318 that such originations be limited to 
the extent necessary to insure that translator stations retain their pri- 
mary characteristic as rebroadcast stations. 

S. 2847 would also allow operation of FM translators without a 
licensed operator as is now permitted for television translator stations. 
In 1960, when Congress enacted section 318, the only translator stations 
in existence were those rebroadcasting television signals. In the last 
decade, technological advances have made FM translator stations pos- 
sible. However, in order to make them economically feasible, they need 
to be covered by the same operating requirements that are now im- 
posed on television translators. S. 2^7 would accomplish this simply 
by deletion of the word "television" from section 318. 

Senator Pastore. Now, you are about to move to the other bill. Is 
there anyone here who wishes to speak for or against this bill, S. 2847 ? 

Are you opposed ? 

BTATEKEST OF LEON ENATTEB, COUHSEL TO THE KATIOKAL 
TBAKSLATOB ASSOCIATION 

Mr. Knadeh. We support the bill. 

Senator Pabtore. You may make your presentation. 

Mr. Knauer. We have submitted a statement for the record which is 
12 or 13 pages long. I would like to request that this statement be in- 
cluded in the recora. 

Senator Pastore. Without objection it will be placed in the record 
in its entirety. 

[The statement follows :] 

Statement of National Tsasbiatob Assochatiom 
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INTBODUCTOBY eTATEUlNT 

NTA le an organization whlcb represents tbe owners and operators of ai^iroxl- 
mately 3,000 television translator stations throughout the United 8tat«B. The 
Association is nonprofit. The President of tbe Association is Judige Nat Allen who 
receives no compensation for his services whatev«r. NTA operates on a minimal 
budget, most of whlcli is expended for Its monthly bulletin. 

The function of televisl<Hi translator stations was well stated In the House 
Report which accompanied a 1960 amendment to i 318 of the ConununicationB 
Act of 1B34, as amended ; 

"[Translators] serve hundreds of landlocked areas, sparsely settled commu- 
nities and sections that are distant from regular televidon stations which other- 
wise would be without television serviee. In most cases the instflllfltlons are 
cooperatively financed. Tbe contributions are solicited, in nearly all the cases, 
throughout the community or memberships are sold in a television club In order 
to finance maintenance and operation of tbe system." H.R. 1888, 2 U.S.C.C.A.N. 
2802 (S6th Cong., 2d fSess. 19601). 

For tbls and other reasons, Ccmgress saw fit to amend { 318 of tbe Commnnl- 
cations Act lo permit unattended operation of television translator stations. 

Moat television translator stations are located west of tbe Mississippi River 
and serve small rural communities. For example, there are over 275 translator 
stations in Montana, 315 translator stations In Colorado, over 250 translator sta- 
tions In California, and approximately 60 translator stations in Virginia. There 
are also many translator stations In Utah, Colorado, Montana, Wyoming, Ari- 
zona, Nevada, New Mexico and, to a lesser extent, Oregon, Texas and Washington. 

An excellent example of tbe service whlcb can be provided by television trans- 
lator stations is in the State of Utah. In Utah, there are over 115 low-watt trans- 
lator stations operating off 100 or greater watt translators. The net effect Is 
that the three commercial stations and one educational station In Salt Lake 
City are rebroadcast to every person in Utah and to a numt>er of rural com- 
munities In Idaho and Nevada, 

It is relevant that a number of state legislatures have enacted laws wbidi 
provide for tbe establishment of a means of assisting translator viewers In 
obtaining funds for the purpose of finandng tbe operation and maintenance of 
television translator stations. For example, in 1969 tbe Idaho Code was expanded 
to include a section entitled: "Televi»ion and Translator Stationg" (gSai-4101 
through 31-4121 of tbe Idaho Code). This legislation authorizes the establish- 
ment of translator districts and It permits citizens of those districts to be as- 
sessed, at a rate not to exceed S15 a year, for the operation and maintenance of 
television translator stations. Utah, Montana and other states have enacted simi- 
lar legislation, (See e.g. Utah Code Annotated 1 11-2-2 [1953], Montana Revised 
i 70-401 through 70-425 [1947] ) . 

The assistance of the state legislatures, tbe Congress and the Federal Com- 
munications Commission has resulted in a substantial growth of television 
translator stations. For example, 15 years ago, there were only about 800 operat- 
ing television broadcast translator stations In the United States. Twelve years 
ago, this number had increased a little in excess of l,OCio. Eight years ago, there 
were over 1,500 operating television translator stations. In 1670 National Trans- 
lator Association figures indicated tbe Commission had licensed alomst 2,400 
translator stations and at present tbe number of translator stations exceeds 3,000, 

It is otdvous that rural America, whlcb has low population densities, cannot 
and will not receive diverse television service as a consequence of subscription 
television, financing educational stations, encouraging the development of UHF 
television or recent Commission actions In the area of cable television. Simply 
stated, tbe remote areas served by translators do not have sufficient people or 
the economic base to justify such operations. 

Fortunately, television broadcast translator stations, with their relatlvety 
low Initial capital and low maintenance costs are ideally suited to serve such 
areas. Historically, as the Congress is well aware, television translator stations 
have provided a basic and inexpensive television service to otherwise unserved 
small population centers. 

For a period of time, the growth of translator stations was also enhanced by 
actions of the Federal Communications Commission, This is refiected in the rules 
of tbe Commission adopted In 1960 whlcb authorize tbe operation of low-powned 
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VBV televlalon tranalatoTs and proTlded for tbe Ucenelng of exUUnK tmantbor- 
ized translators. (Doc. Noi. 12116, 20 RR 18G6 [I960]). In 1906 the Commlasion 
amended tta translator mlee to permit the licensing of hlgti-powered translaton 
on tmoccapled channels listed in the Table of TeleTislon AfislgnmentB (Doc. No. 
15868, 1 P.C.C. 2d IS [1966]). Three years later, the Commission slgnOcantly 
liberalized its translator rules, permitting an increase in power for VHP 
translators, the use of translators as relays and tiK origination of annonnce- 
ments by DHF translators (Doc. No. IfiOTl, 18 FjG.C. 2d 806 {19681 ) . 

Some of the above proceedings did indeed accomplish the goal of the Commia- 
slon respecting better television service for vast remote areas of the United 
States. However, little has beeh done recently to enlarge the scope and functicHi 
of television translator stations. Fnrtherniore, recent technical developments no>w 
provide the opportiulty to expand and improve translator service if this i»opoaed 
legtsiatlon is enacted. 

We are pleased that the Commission has made legislative proposals b^or« this 
Committee which, if enacted, will put FH transla<t(» stations on a parity with 
television translator stations and will anthoriEe translator stations to expand 
their public service functions to Include originations. 

URATTEItDXD OPXaATIOR OF VM TBANBLATOB STATIORK 

In 1960 Congress saw St to amend i 818 of the Commtinications Act of ISH, as 
amended, so as to afford tbe Federal Oommnnicatloas CommiSBion discretion to 
waive tiie operator requironenta for television translBtoc stations. Am amended, 
t &I8 precludes the Oommlaaion trom waiving the operator requirements for "sta- 
tions engaged in broadcasting (other than thoie engaged tolely intke fWKUon of 
ret>roadca»tif*g the Hffnala of televiiioH broadcait rtationM) ..."*' 

At the time this legislation was enacted, the Commission's rules did not pro- 
vide for FM translator stations. However, the CommlssLon's rules vrere modified 
in 1970 80 as to authorize FM translator stations. (Doc. No. 17168, aS Fed. Beg. 
18888 (Oct. 2, 1970] ) . Since that date, a number of FM translator stations have 
been established throughout the United States ; particularly in the rural anuL 
Thus, enactment of this legislation would put PU translators on a parity with 
television translator stations. 

In adopting its FM translator rules, the Commission stated ; 

"Section 818 of the Communications Act requires litat the operation of eTety 
broadcast station, with the spet^flc exception of television broadcast stations en- 
gaged solely In rebroadcastlng be placed in charge of a licensed operator. Hie 
Commission cannot, of course, waive this statutory requirement, althon^ we 
are now preparing a proposal for submission to Congress to amend the statute to 
allow a similar exception for FM translators. Until Congress changes the law, a 
licensed radio-telephone operator is required." Doc. N6. 17169 at para. 12. 

We submit tliat unattended operation of FM translators will result in FM 
service to areas of the U.S. not currently receiving such service. There Is no good 
reason why tbls amendment should not be adopted. 

PBOOKAU <m(UNAT[ON BY TBANBLATOB STATIONS 

In 1970 the question of program origination by television translator stations 
was considered by the Federal Communications Commission. (TeJevdion Broat- 
ca»t TrantUitor Station. Rulet, 13 F.C.C. 2d 306 [1968] ) . In that proceeding, the 
Commission permitted 20-secoiid announcements over UHF televisloo translator 
stations, which announcements had to be limited to acknowledging, financial sup- 
port. The 20-second limltalitw was expanded to 30 seconds by acti<m of the Com- 
mission In August of 1976 (Doc. No. 19661). 

In its 1968 report, the Commission considered the question of whether this 
limited local orlginaUim by television translator stations (which stations hod 
been previously authorized to operate unattended) violated |318 of the Com- 
munications Act. The Commission correctly noted that under J318 it could i^ve 
the operator requirements for broadcast stations ". . . engaged solely in the 
function of rebroadcastlng the signals of television broadcast stations." How-, 
everi the Commission concluded that these 20-eecond originations at Intervals of 
no leas than one hour were de miiUmU and served the public Interest because 

' DDderlined portion It tha lanfoagc ot ths IMO Amendment to | S16. 
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tbdr ptnpow wu to obtain neeeaHxr iauicial rapport The CommUiloa 
cmiclnded: 

"We hftve exttmined Ote nnderlriiic porpow of secUwi 818, and we do not 
brieve that such a de minimis anthorluUon ia Incondatent witli that purpose 
and the atatutory proTial(ni, any more than orlKinatlon by tranalators ol coll 
letter IdenUflcaidon." 13 F.C.0. 2d at 317. 

In the same proceeding, tl>e CcMnmisslon also considered tlie overall ques- 
tion of tbe origination of proKram material bj translators and concladed that 
such originadous were prohibited bf 1 318 of the Communicationa Act However, 
the Commlssiffli did state : 

"We bare arrived at this Judgment with some regret, because there is much 
appeal in the ez[doratlon of possibilities for giving smaller conunonitiea which 
lack direct primary TV station service a means of local eelf-expresslon, and of 
presenting Issues of local Importance, as well as candidates Its local office." 18 
F.C.G. 2d at 322. 

The Commisaion was also concerned that "the program generating equlpm»it 
cont«nplated by those urging translator program origination does not come up 
to broadcast standards . . ." <13 F.C.C. 2d at 322). As has hew eatabUahed, the 
technical development of translator equipment since that report and order has 
been subatantiallr improved to tbe point where program origination can be 
easily undertaken. 

NTA submits that tbe ConunlsElon's refusal to autborize translator program 
oilglnations in 1968 was based on some additional factors. We believe the Oom- 
misslon assumed that much of the television vacuum In the western part of tbe 
United States would be filled by community antenna television systems. The 
Commission was also concerned that the existing state of the technical art was 
such that translators would be nothing more than substandard, low-pow^«d tele- 
visl<m stations. 

It must be conceded that the Commission's expectations respecting cable televi' 
sien have not reached fruition with reject to service to small rural communities 
in this country. Nor has there bem a development of low-powered communitr 
television stations. Moreover, the economics of the broadcast and cable bosinesses 
is sucb that there Is little likelihood that cable systems or television stations will 
ever be built to serve these areas. 

Simply stated, the smaller communities which the Commission anticipated 
wonld be served by low-powered conununlty television stations do not have the 
economic base to warrant tthe substantial Investment required because the 
rerenuea of broadcasters are determined by the size of the audience they reach ; 
tbe Larger the audience, the larger the revenues. Small communities do not have 
the population to provide the audience necessary to moke televiaiwi stations, 
even low-powered c<mimunity stations, economically viable. 

nie sitnatiMi of cable tetevlsion Is similar. Cable was supposed to provide a 
two-pronged service — It wonld provide more television signals and it would be 
a source of new and additional programming. However, it has now become obvi- 
ous that the problems of cable television and those of television stations are idm- 
tlcal in the economic context. It Is for this, reason that cable systems do not 
originate programs or provide origination services in communities which have a 
minimal number of potental subscribers. 

'nie question before this Committee is from wbaX source are smaller c<nn- 
mnnities in the United States, primarily the communitleB of rural America, going 
to receive a television service? The simple answer la that for the foreseeable 
future this service will come from television and FM translator stations. 

We submit that the same rationale an>lied by the Commission when It an- 
tfaorlied 20 and then 30-second annoimcementa over TTHF translators can be ap- 
plied to an expanded use of television broadcast translator stations for local 
pn^ram originations. Tbe use of these stations to originate some kical program- 
ming would not subvert tbeir basic functions as rebroadcast facilities. At the 
same time, the origination of local programming wonld support their rebroadcast 
function. 

As stated, the basic function of translates is to rebroadcast the signals of 
television and FW stations. However, enactment of this proposed legislation 
wonld not Jeopardize that basic function. Bather, originations by translaton 
wonld enable them to better serve the public interest, particularly in two CflSenUal 

(i) Financial. — Currently only UHF translators can originate programs. 
Those origluaUraia are limited to 30 seconds and are restricted to seeking <x 
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Mkttowladgtos toMKM B«iwort. ■ — e t MMt ot &'2847 vomt eNMUi rv Md 
VHT tnuulaton to make origtoatbrnn for the purpose of oMalidnc llimnrial 
wtfiport. Moraorer, the Contmlarion would bare tlie power to ad):^ rales wliteb 
wohM Uberallae aH tran^tor orlditatlOM tn tkie respect 

(U) Bmeromt«if mettofet. — Sttwitiaiis hare arisen wlwre local emerKmctes 
have oeeMrred Md tke moat eflectlTe or tbe excltuire neaM of latOTsOag tbe 
pnUie of thow o— i »a w cleB was tra — l atort. Tet, f S18 ot the GomtnowtcatloiH Aet 
in-eclttded traaslatorB from broadcaadng thaw emerseacr memages. B«actMeiit 
of S-SMT woaM maMe trairiatwi to bnmdeatt InforroatloB on flooda, hmnimatt. 
■mi, torwadM aad other siaUUir m»»mg t m tK urn emerfene? nattm. 

Ctearir, I U8 AovM be avwded to panait orixltiatlmn In these two mbm. 

■HTJk. aOaltM that orif UaUona U other areaa does clve riu to aoae (wcMcnib. 
^peoMcaBr, it transIatBrB w«« aothwlMd to originate 80-BU«te pFOgrama on 
local eveata, amA at a tows meaHns, the ftrilowlnK maCteva wooM have to be 
teaolTed: 



(H) H tnuuHttion oMeteate, dwraM tbere be an order of prafnoice Willi re- 
■paet to wUeh t^evlsfcn or FH stathma BfeonU be Bobjeet to program pr»emp- 
ttoaa bj (nuulatora and akoold there be mm order of prefw^KW wltb respect to 
wttat tTpe of t^TlBloB and FM proKrama (i.e., news, sports, Hitertaliimeiit, etc.) 
shoMld be pre-^mitod? 

FlaaHf, we wlA to ^niABBtie that trasriators and tderislon Ucenseee bare 
always eadeavored to eo<^)erate with each other. In tact, the Commission's regn- 
latloBs require that translator stations obtain written consent to rebroadcast 
the rignals ot television stations. This coasent has always been given. Moreover, 
maij television stations hsve assisted translators, financially and otherwise. We 
are confident that this spirit ot cooperation will contlnne In this new area of 
ortglBatlonB by tranriatora. 

We submit that questions such as these Aonld be considered by tbe Commls- 
idon in a rnle making proceeding. Certainly, originations by FM translators do 
not present as many problems as does originations by television translators. 
Howev»-, we reapectfnlly snbmlt that these areas of concern should not impede 
enactment of 8-2S47 because it is essential and totally consistent with the public 
Interest to authorize translators to broadcast emergency messagea and Bolidt 
tnancial sappmct. 

Heapectfolly submitted. 

Nattoitai, TKARBI.AT0B Association. 

Mr. Knaubk. I would like to identify my clients. The National 
Translator Association is an association comprised of about 3,000 tele- 
vision translator stations in the United States of which 2,000 are VHF 
and 1,000 UHF. It is an association that functions on a minimal 
budget most of which is used for its monthly bulletin. 

The Association is most active in the Western States. On the second 
page of the Association's statement it is shown that there are over 315 
translator stations in Colorado, 250 in California and 275 in Montana. 

Perhaps the best example of the service translators can provide is 
found in the State of Utah where about 80 percent of the population 
is clustered in the Salt Lake City-Provo area. About 20 percent of the 
population lives in the hinterlands. There are 150 translator stations 
fed by higher watt translator stations which provide the rural popu- 
lation of Utah with three commercial stations and one education 
station. 

It is relevant, Senator, that we are here before your committee to 
ask the assistance of the Conj^ress, because the Association has been 
very effective in obtaining the assistance of State legislatures. A num- 
ber of legislatures in Western States, Montana, Utah, and Wyoming, 
for example, have enacted legislation which permits taxation of citi- 
zens in areas, remote areas, so as to underwrite the cost of construction 
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and operation of translators. The tax, for example, is $15 a jear in 
Idaho. We have also, over the years, obtained the assistance of the 
FCC. 

It has adopted a number of relations which have pennitted some 
degree of flexibility as far as the operati<Hi of translator stations is 
concerned. This is shown by the growth of translator stations. There 
were about 800 translators in the United States 15 years ago. Currently, 
there are over 3,200 translators operating; in the United States, most of 
them serving rural, remote areas. We submit, and I am not going to go 
into the de^ls of my statement, but I don't think anyone can argue 
that the only way one can serve remote areas, distant from major cities 
which have television stati<His, is by translator stations. 

Their cost ran^ from about $1,300, depending upon the aophisti- 
cation of the etiuipment. There are two aspects of the bill whi«m con- 
cern the Association. Ose is that, FM translator statlcms are shackled, 
because they cannot operate nMtt^ided ; a licensed operator is re- 
quired. I have cited two deeinoBS of the CcHnmission where the C(Hn- 
miwion clearly states it thinks this is not correct, but its hands are tied. 
An amendment to the act is required. 

Senator PAST(»tK. This bill takes care of that t 

Mr. Knaui». This bill takes care of it. I know of nobody who conld 
oppose it on any reasonable grounds. 

Moving on to program of originations: the history of program 
originations, again as we cited in our statement, is based on a Cmn- 
mission interpretation of a restriction in section 318 of the act. The 
restriction states that unattended operation applies only when the 
facility is used for rebroadcasting exclusively. And the Commission 
in holding that the application of this restriction was de minimis, has 
permitted UHF translator stations, or one-third of all translator 
stations, to originate on a very restricted basis. 

At first the permissive origination by UHF translators was 20 sec- 
onds aji hour. The rule was subsequently amended to permit 30 seconds 
an hour. These originations are essentially slides with a voice back- 
ground, acknowledging receipt of funds from local citizens to support 
the operation and asking for additional funds. 

The Commission refused to expand its origination rule to VHF 
translators because it felt that VHF translator stations did not have 
as great a need for financial assistance and because section 318 barred 
or prohibited such originations. The FCC has also permitted origina- 
tions, very limited, 30 seconds an hour, by FM translator stations. 

Senator Pastore. looking to the expertise of the Commission in this 
area, I cite you a Commission decision about 4 years ago which refers 
to the subject of origination by translators. The Commission con- 
cluded as follows : 

We have arrived at tfala Judgment [prohibiting originBtions bj translator sta- 
tions] wltb regret, because there is mucb ai^ieal in the exploration of poeslMlities 
for giving smaller conunnnltlee wbicb lack direct piimarj TV service a means 
of local self expression, and of presenting ISBuee of local Importance, as well as 
candidates for local office. 13 r.C.C. 2d SOS, 322 (1968). 

Moreover, the Commission is on record at least, as having supported 
the legislation before your committee now. 

I would like to discuss the alternatives I have spelled out in my 
statement and again in the interest of time I will not discuss them 
in detail. 
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Obviously, low-powered televisimi stations are not the answer and 
no cable system is going to serve a community of 75 persons as trans- 
lators now serve, in for example, Brown Lee, Idaho. The cable rule of 
thumb is, if there are less than 10,000 people it is a very risky 
investment. 

Now, on the questifMi of orig^ations. Senator, I must be candid with 
you. Translators can provide originations in three general areas, two 
of which I think can be disposed of very expeditiously. The first is 
raising financial support. If this bill is enacted, the primary function 
of translators will be to continue to rebroadcast, but they will be per- 
mitted to originate to some extent, and one area where there is a track 
record is in the area of attempting to obtain financial support. If your 
bill is passed and enacted, it will permit both VHF and UHF trans- 
lators, in addititHi to PM translators, to solicit funds and not on the 
very minimal basis currently authorized, which is 30 seconds per hour. 
Moreover, the 30-second rule does not extend to 65 percent of the oper- 
ating translator stations, which are VHF — because of section 318 of 
the act. 

Senator Pastorb, Does this bill take tare of that! 

Mr. Kmaueb. Yes, sir, it will ^ve the Commission authority to 
expand originations to all translators. 

Second, situations have arisen where local emergencies have occurred 
and the most effective or the exclusive means of informing the pub- 
lic of these emergencies was translator stations. Yet, section 318 of 
the act precluded translators from broadcasting these emergency 



Enactment of S. 2487 would enable translators to broadcast mes- 
sages on floods, tornados, and other emergencies of a similar nature. 
They have the ability to do this and I believe the Commission wants to 
authorize them to do it but section 318 currently precludes this public 
service. 

Now, the association. Senator Pastore, must admit to you that origi- 
nations in other areas do give rise to problems. Problems we think the 
Commission can solve. Specifically, for example, if a translator was 
authorized to originate a 30-minute program on local events, say, a 
town meeting, the following matters would have to be resolved : No. 1, 
reasonably expensive equipment would have to be purchased and per- 
haps authori^ by the Commission. This also may affect the unat- 
tended operation of translators which is currently permitted under 
318 of the act. 

It also could brinsr about the imposition of logging and similar 
reauirements. In addition, if translators originate, should there be an 
order of preference with respect to the television or FM station which 
is going to be preempted? You may have a community with four 
translator stations which carry one education and three commercial 
stations. Should the translator be permitted to discriminate against 
one television station as opposed to the others! Should the translator 
be permitted to preempt "60 Minutes" on CBS or some entertainment 
orogram! We submit that resolution of these problems should be 
left to the expertise of the Commission. 

Finally, we wish to emphasize that translators and television li- 
censees have always endeavored to cooperate with each other. In fact, 
the Commission's regulations require — as opposed to cable — that 
translator stations, before they broadcast the signals of distant tele- 



D,9.i,z,-,n.-.>.L-.OOglC 



86 

visicHi stations obtain the written consent of those stations. We are 
pleased to report the stations have always given that consent. More- 
over, many television stations have assisted translator stations, finan- 
cially and otherwise, and we are confident this spirit of cooperation 
will continue. 

But these are prr^lems which do not relate to emergency messages 
and to expanding limited originations for the puniose of soliciting 
funds — rather t&y relate to th« origination of "programs" by 
translators. 

Senator Pastore. Are sM these matters within the rulemaking juris- 
diction of the Commission ? 

Mr. Knausr. All the powers are. But the point I am trying to make 
is that a rulemaking might be justified for expanded originations. 
But we do not think a protracted rulemaking is required to permit 
translators to solicit financial assistance and for translators to broad- 
cast emergency messages. If there is a long, protracted rulemaking, 
translators might have to wait a number of years for relief, 

I would now like to make a point on cost factors, which also relates 
to originations. Currently, you can purchase equipment for about 
$5,000, which would permit soliciting for funds and emergency 
messages. When you get into the question of originating programs. 
Senator Pastore, jou start with a low of $15,000 and run up way 
beyond $50,000, if you are talking about microwave equipment, 
so the cost of origination beyond the emergency messages and financial 
solicitations is quite expensive. 

Finally, it's been brought to our attention that some cable people 
believe that if you enact this legislaticm, translator stations will sub- 
ject cable systems to interference. This, we submit, is a fallacious 
argument, it is folly. As a matter of fact — ■ — 

Senator Pastore. Let me ask Mr. Wiley a question. Have there been 
any interference problems as a result of unattended television transla- 
tor operation as allowed under section 318 ? 

Mr. WiLET. Mr. Chairman, as Mr. Knauer mentioned, we have 
about 3,250 TV and FM translator stations operating in the country 
today. During fiscal year 1975, our field operations bureau received 
over 55,000 complaints of interference across the board. Only 18 of 
these involved licensees in the broadcast auxiliary service, where trans- 
lators are licensed. I think we can say the question of interference 
is an extremely minute problem. We don't thmk it need concern the 
subcommittee. 

Mr, Knatteh. My information is, that there are only 10 or so com- 
plaints from cable systems on interference per year. I believe most of 
these are worked out. The complaints are usually based on the effort 
of a cable system to bring in a distant city television station, say, on 
channel 7 and a translator is operating on channel 6 in the cable com- 
munity. Because the distant city signal is weak and the translator is 
in the cable community, it causes interference. These are usually re- 
solved by switching channels or by installing traps and filters or by 
adjusting the transmitting antenna or receiving antenna. 

Moreover, in 25 years there are only 17 reported Commission de- 
cisions on interference complaints by cable systems against translator 
stations. Approximately one a year. And in some of those instances 
where the cable systems complained of interference, the Commission 
felt the complaint had merit and the translator station was required 
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to switch channelB or go off the air. In other instances the Conunission 
dismissed the complaint. 

Senator Pabtore. Weighing that prbblem against the poeability of 
denying these people in very remote areas the privilege of having this 
facility 

Mr. Knadbr. Precisely. I would like to offer this memorandiim if 
I may. It contains a recitation of those 17 decisions. 

Senator Pastore. We are not living in a perfect world. Naturally, 
we have to weigh sometimes advantages and difficulties, whatwer 
the case might m. In this particular case, I am assured by Hr. Wiley 
that whatever problems there might be on the question of int^fwukce 
you will have to work them out. Is that correct t 

Mr, WiLET. Yes. 

Mr. Knaiter. May I leave this summary of the cases «n interleHMM t 

Senator Pastore. Yes; we will include it as a matter of relweooa. 

Mr. Wiley. I will move on to the last bill, S. 2343, wltkh woold 
amend the Communications Act of 1934 to unifj- and strengthen ike 
Commission's forfeiture authority. It is extremely important to our 
regulatory efforts. 

Section 503 of the Communications Act now provides for forfHtnrea 
in the broadcast services, while section 510 provides separately for 
forfeitures applicable to nonbroadcast radio statitms. S. 2343 would 
repeal section 510 and place all classes of forfeitures under Mctioo 
503. Additionally, section 503 would be enlarged in scope to cover 
persons subject to the Communications Act but not bow under the 
forfeiture provisions — such as cable television systems, users of part 
15 or part 18 devices, persons operating without a valid station or 
operator's license, and some communications equipment manufacturers. 

The proposed amendments would make three additic»al alterations 
in the existing forfeiture provisiona 

First, the fimitations period for the issuance of notices of apparuit 
liability would be extended: for nonbroadcast lic^iaees and others 
not subject to Commission licensing requirements, from 90 days to 1 
year ; and for broadcast licensees, from the present 1 year to 1 year or 
the current license term whichever is longer. 

Second : The maximum forfeiture that could be imposed for a single 
offense would be raised from $1,000 to $2,000, while the maximum 
amount that could be imposed for multiple offenses set forth in any 
single notice of apparent liability would be $20,000 in the case of a 
common carrier, broadcast licensee, or cable system, and $5,000 in the 
case of all other persons. 

Senator Pabtobe. When you say forfeiture, you mean a fine? The 
reason I raise the question, if someone is operating a broadcast facil- 
ity for which by law a license must be obtained and does so without 
a license, I wonder what do you forfeit ? 

Mr. Wiley. Where there is no license ? 

Senator Pastore. No, no. The law requires that certain individuals 
obtain a license when they operate a facility. There are many who do 
not obtain a license but do operate. 

Mr. Wiley. Correct 

Senator Pastore. When you discover this, is a matter of imposing a 
fine or 
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Mr. WiLET. They woald forfeit it certain amoont of maoej to as. 
That is die way the language of the statute is. 

S^ator Pabtore. That is the rea8c»i I a^ed ika cfaeatioB. Toa can*t 
forfeit something that you hayen't got. 

Mr. WiLET. Forfeiting a sum of money. 

Senator Pabtore. T}^'8 right. It amount* to the iii^>o«tioB of a 
fine. 

Mr. WiLirr. Essentially that's right. 

Senator Pabtori. What if they aon't pay the ibief What do yo« dot 

Mr. WirjCT. "Dien, of course, ire have to proceed through the Juatice 
Department for further rwnedies in court, to try to—- - 

Senator Pastore. How does the Justice Department ace«nmoda*e 
you on that t 

Mr. Wn.IT. Of course, the Justice Department has many reqxmsi- 
bilities and has to weigh the importance of some of the cases iHTcdred 
and •we haTe had difficulties from time to time getting some eaftwea- 
ment of forfeiture. They are cooperating with us hut they do hare 
burdens. There is no question about that. 

Existing section 503 provides maximums of $1,000 fen* single of- 
fenses and $10,000 for multiple offenses by a broadcast licensee, while 
those persons subject to existing section 510 are currently liable f(w 
$100 in the case of single offenses and $500 for multiple offenses. 
S. 2S43 would make a third material alteratiim in the act's forfeiture 
provisions by authorizing the Commission to mitigate or remit com- 
mon carrier forfeitures. 

Since we have such authority with respect to all other forfettaree, 
it seems reasonable to allow the Commission to exercise its judgment 
in this area also. 

Mr, Chairman, we believe the pn^Kwed changes in the Commission's 
forfeiture authority are necessary to our regulatory efforts. Take, for 
example, the problems we have experienced in the cable area because 
of our lack of forfeiture authority. Without such authority, the Ccan- 
mission's enforcement of its rules is limited to the cumbersome and 
time-consuming procedures of cease-and-desist proceedings and, if a 
cable television operator chooses to disregard the Commission's is- 
suance of a cease-and-desist order, effective enforcement must await 
civil contempt proceedings which the Department of Justice must 
agree to prosecute. 

Amending the Communications Act to provide specific forfeiture 
authority to tlie Commission in cable television matters will enable the 
Commission to enforce its rules in an effective and expeditious manner. 
There are a number of situations which typically involve a violation of 
our rules for which a speedy remedy is not now available. Let me give 
you some examples. 

First, violation of network nonduplication rules by failing to protect 
a local television station's network programing. Tn the proceedines 
leading up to the First Report and Order in Docket 19995, 52 FCC 
2d 519 (1975) , many broadcasters complained about the Commission's 
lack of forfeiture authority in this area. 

Second, commencement of cable television operations, or continuing 
cable operations beyond March 31, 1977, without first obtaining the 
required certificate of compliance. 
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Third, carriage of signals illegally. Some cable teleTision ajBtoms 
have unlawfully added television signals or commencsed the carriage 
of such signals which the rules do not permit. After the passage of a 
number of years, it may be impractical to order the termination of 
service, but a forfeiture may surely be warranted. 

Fourth, failure to conduct the annual performance tests our rules 
require. The Commission has adopted performance standards to insure 
that cable systems provide hi^h quality service and do not interfere 
with other modes of communication. Assessing forfeitures will put 
teeth into these requirements. 

Fifth, failure to file annual financial and ownership reports and 
forms— sections 76.401, 76.405, and 76.409. 

Sixth, initiating Cable Television Relay Service— CABS— without 
a license or even without filing for a construction permit, of failing 
to adhere to the conditions specified in the construction permit. The 
Cwnmission issues construction permits and licenses to applicuita in 
the CABS service, but section 510 of the act autiiorizes forfeituree 
only for %ff-frequency" operations and failing to Te^>oiid to oAeial 
correspondence. 

Just as in the case of broadcast licenses, it sho«ld be «mphasiMd 
that only a small number of the approximately 8,000 cable systems in 
the country will ever present occasions for the imposition of forfsit- 
ures. The great majority wish to, and do, abide by our rules. With 
the enactment of necessary legislation, the Commission will possess 
enforcement authority over cable comparable to that which it exer- 
cises over other mediums of communications. This will be especially 
important since the number of operating cable systems can be expected 
to increase in the coming years, requiring additional enforcement 
efforts. 

Also important is the extention of forfeiture authority over un- 
licensed operators. 

I am sure you are all aware of the increasing popularity of the 
citizens band radio service. I might say, it took 15 years to get the 
first million operating and it has taken just a couple of weeks to get 
that many recently. The requests for licenses has expanded consider- 
ably, creating problems for us both in the application area but also in 
enforcement. 

We have been faced with enforcement problems associated with un- 
Ucensed operations. Interference, obscenity, overpower operations or 
other improper conduct could, if allowed to continue, seriously im- 
pair the usefulness of this service to responsible citizens. 

Except for the Commission's cease-and-desist authority, enforce- 
ment of the act of Commission rules or orders against such persons 
now must be by judicial action under section 401 or criminal prosecu- 
tion under sections 501 and 502, Forfeiture authority should prove 
to be a much more effective sanction for reaching these unlicensed 
operators. 

The prwiosed extension of the present time limitation for the 
issuance of notices of apparent liability is also necessary to our reg- 
ulatory efforts. Usually, violations of Uie act or of the Commission's 
rales in the nonbroadcast services are detei^ed through field t^ce 
mtmitoring. When fui apparent violation is found, the field office as 



.V Google 



m 

a nuttter of m«ctic8 isBoee s notice oi violAtion and offers an op^r- 
tunity to explain or comment on the alleged misconduct. These nouces 
are routinely sent to Wariiington, where they are checked aeainst the 
licensee's record. In tiiose cases where t^ere is a histoiT ot r^>eated 
misconduct, or where the misconduct appears to be willful and snfi- 
ciently serioBS, a notice of apparent liability is esued. 

It has bean our experience that, because of the increasing woi^ 
lothds in the nonbcoaacast serrices and the limited number of staff 
persotuwl to nriew possiUe TidAti<nis, it is often impossible to issue 
a iKitice of i^iparent liability within t^ 90-d«y period. Mr. Chair- 
man, jaa i^mmikI keep in mind that there are over 2 milli<m authori- 
aations in the Safety tuid Spedal Radio Service alone, not to mention 
the increani^ nnmber of individuals who are (iterating without 
reqaired authorizatiMu. 

A knger limitation period is f^so necessary in the broadcast area. 
While BOBW Tiolationt may be found during regular station in^Me- 
tiMls, present personnel Portages preclude us frran making more than 
one inspection during the 3-year license term. Some violations are 
broaght to our attention hj complaints sent to the CommissicHi. In 
these cases, detailed and aaea time-consuming investigationB of the 
station's operations may be necessatr. What is more likely is thrt 
violations will be exposed daring the Commission's review of the 
licensee's renewal application, and, in many instances, the 1-year 
period will have elapsed. 

Where, for example, the Commission discovers mi9c<mduct occurring 
more than a year earlier, we have only the alternative of dmng nothing 
or revoking the license, since the statute of limitations for imposing 
a forfeiture has already run. S. 2343 would obviate this problem hy 
allowing the C(Hnmission to impose a forfeiture for any violatitai 
during the current license term. 

Similarly, we believe the increase in maximum forfeitures would 
also help us in our regulatory efforts. Quito frankly, the currently 
available forfeitures are unrealistic and totally inadequate to be an 
effective deterrent to violatifms by large communications businesses. . 
The same is equally true in the case of other persons, although we 
do recognize the need for a lower maximum forfeiture in sach cases. 
Furthermore, I can assure you that the Commission will ccmtinue 
the policy of tailoring forfeitures to the offender and to the nature 
of ttie offense. 

I would also like to point out a number of procedural protections 
that have been included in the proposed legislation. To begin with, 
forfeiture liability would arise only after a perstm has been served 
perscmally or by certified or registered mail with a notice of apparent 
liability, and has been given an opportunity to show in writing why 
he should not be held liable. In addition. S. 2343 provides special 
procedural protection for those persons who may likely be unaware 
of Onnmission regulations. For such a person, no forfeiture could 
attach unless prior to the issuance of any notice of apparent liability 
the Commission has sent a notice of the violation and has provided 
an opportunity for a personal interview and the person has thereafter 
engaged in the prohibited conduct. However. I want to make it clear 
that this special procedure would not be used if the person is engaged 
in an activity that requires the holding of a license, permit, certifi- 
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cate, or otlier atttborixa'taim frcmi the OanmiasHm, or is proriding 
anv service by wire subject to the Commission's jurisclioti<m. 

Mr. Chairm^ that concludes my statement and I would be pleased 
to take any questions on this particular bill. 

[llie statement iollows;] 



Ut. Ohairmui and Hemben of the SutxMmimlttee : I Tery mndi aijipreclate 
jour holding these hearings on three Ulla introduced at the reqneflt ot the 
Oommluion. Since each bill ctuicemB a separate and distinct anbject, I would 
like to comment brleOy <w what eadt would do and whr the OwumlsslcHi proposed 
than. 

6. 2846 would ammd Che etmlUct of Interest prOTisloog ot subaectioa 4(b) of 
the Oommniileatlons Act to mnove certain inequities. 

Quite simply, wtUle FCC OommlsBt<»ierB and employees would continue to be 
imAlUted trmn InTesting in broadcasting companies, CATT syatema, and com- 
miiiiiaitl<«8 MHnmon carrieto, sodi pndiibltion would not an>ly to ttioee thou- 
sands of companies trtildi nse radio merely as an incident of their business or 
to the pardiase ot an onHnarj mutual fund. 

I do not believe this blU shouU engender any controversy. It Is somewhat 
more reetrlctlve than a ^milar bill macted by the Senate in 1966 after hearings 
and a faToraUe report by tills Oommittee. O^iat bill, wbitt unftntunately did 
not receive consideratkm by the House i^ Rei^eaentatlvee, provided exemptions 
from the conflict of interest provisions of subsection 4(b) for executive reservists 
and special government employees. Those exnnptlone, whidi were viewed hy 
MM memA>er of the House Oommittee on Interstate & IToreign Commerce ae a 
possible looplMde, are not contained in 3. 2846. I am hopeful that this bill— 
whlcta I believe to be a modest and reasonable proposal — will be siacted by 
both bouses in this Cmigress. 

So that your hearing record may be complete, I have Included In my statement 
another four pages explaining the bill. I will be pleased at this point to read it, 
sommarise it or respond to questions as the Chairman may desire. 

Subsection 4(b) was enacted to ensure that the dedaions reached by Com- 
miaat<mers and Commission employees are shaped by public interest consldera- 
Uona, and not the pro^»ect of personal economic gain. To achieve this objective, 
Congress saw fit to bar members of the Commission and its employees from hav- 
ing « financial Interest In : 

1. The manufacture or sate of radio apparatns or anwratus for wire or radio 
communication ; 

2. Communication by wire or radio ; 

3. Companies furnishing services or such apparatus to any company engaged 
in commonicatian by wire or radio or to any company manntacturing or selling 
apparatos used for communication by wire or radio ; 

4. Any company owning stocks, btmds, or other securities of any sucli company. 
Moreover, Congress barred such perstms from owning stocks, bonds or other 

securities of any corporation subject to anp of the provisions of the Commnnica' 
tions Act The vaHous provisions of subsection 4(b) were warranted and alto- 
gether ai^iropriate at the time they were enacted. However, in view of 
subsequent devel<^anents, they now sweep with much too broad a brush. 

Since that time, communications equipment has been used In ways and to a 
degree not anticipated. At present, radio communication apparatns Is employed 
in Tlrtnally every facet ot business. It Is found In delivery trucks, taxlcabs, air- 
craft, boats and automobiles, and It Is used In such diverse fields as farming, 
flatalug and mining. A literal application of subsection 4{b) would preclude Com- 
mlssioners and Commission employees from owning stocks, bonds, or other secur- 
ities of any corporation which holds even a single Commission radio license for 
perhaps a delivery van or a corporate airplane, or any corporation providing 
servlcea, such as building maintennce, to such corportlons. Given such broad ap- 
plication, it is difficult to conceive of a security which Commission personnel could 
purdiase. The Gommlsalon does not believe that Cmigress Intended this result. 
Accordingly, the proposed amendment makes clear that subsection 4(b) would 
not apply to securities of c«porati<ms whose nse of radio is merely Indd^ktal to 
tbdr primary bgsia es s. 
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In addition, odTancements In tbe ares of corporate orKanlxaUon and tbe means 
bf which securities are distributed have caused sabsectlon 4<b) to Itecorae out- 
dated. In recent years, we have witnessed the development of many complex 
corporate interrelationships. As a result, many large corporations now have 
connections — some quite remote — with licensees of the CommlBSion. ConaequNitlj, 
it Is altogether poaslhle that Commissioners and Commission employees may 
acquire securities in a corporation having such connections which are not readily 
apparent, and thus unlcnowlngly violate the Act. The proposed amendment wonid 
make clear that subsection 4(b) does not apply to securities of corporations 
whose relationship to corporations subject to the Communications Act Is remote. 

The recent proliferation of mutual funds also raleea subsection 4(b) questionB. 
Since almost any mutual fund would hold some communications securities — 
such as ATAT, OE or RCA— a strict application of the subsection would preclude 
Commissioners and Commission employees from pun^aslng shares in such funds. 
The Commission believes that Investment in mutual funds should be permitted 
where the fund's holdings are not concentrated in broadcastins companies, cable 
television systems, communications common carriers or companies encased in tbe 
manufacture or sale of apparatus for wire or radio c<»nmnnicatlon. Tbe proposed 
amendment would implement tills t>elief. 

As further Justification for the proposed amendmenta, I note that 18 U.S.C. 
208, tbe general statute addressing conflicts of Interest, Is far less restrictlTe 
than subsection 4(b). Sectlcu 208 bara an officer or employee of the execntive 
branch from participating In decisions In an official capacity In whic^ he has a 
financial interest, absent disclosure of the nature and clrcnmstancee of Us 
Interest and receipt of a rollng that such Interest is so insnbstantial as to be 
nnllkeiy to affect hie decision ; or exemption of bis interest by general rule or 
regulation. 

The Commission recognizee, of course, tliat where employees of a federal 
regulatory agency are Involved, additional restrictions may be appropriate, For 
tbls reason, the proposed subsection 4(b) would continue to prohibit Oommis- 
sloners and Commission employees from haying a direct financial interest tn, 
employment by or any official relationship to : 

1. Any person engaged In radio broadcasting ; 

2. Any person engaged in tbe di^rlbution of programs over wire-; 

3. Communications common carriers ; 

4. Persons a substantial part of whose activities consist of the manufacture 
or sale of apparatus for wire or radio communication ; 

5. Mutual funds, holding companies, or other investmait companies whose 
inTestments are concentrated substantially in the entitles Inclnded in paragraphs 
(1), (2), (3), and (4). As an additional safeguard, the amendment also spe- 
clQt^ily states that nothing herein shall limit the authority of the CommigslMi 
under Public Law 87-849 (87tb Congress, approved October 23, 1962) or other 
law or Executive Order to restrict further the flnanclal Interests or official 
relations of its employees. 

Tlie proposed amendment also contains a provision modeled after 18 D.S.C: 
208(b) which would autliorlze waiver of the provisions of subsection 4(b) tn 
certain cases. 

I wish to stress that the Commission Is not seeldng special treatment in this 
area. To the contrary, we seek only to amend current subsection 4(b) to eliminate 
antiquated provisions which, because of changed drcarastances, may cause 
unnecessarily harsb results. Accordingly, I am confident that the proposed amend- 
ments will not affect the Impartiality with which Commission decisions are 
rendered. To tbe contrary, they will provide a more realistic basis for the pro- 
tection of the public interest. 

Turning now to the second bill, S. 2847 would amend section 318 of the 
Omnmnnications Act to enable the Commission to authorise translator broad- 
cast stations to originate limited amounts of local programming and also to 
authorize FM radio translator stations to operate without a licensed operator 
as is now permitted for television translator stations. 

Translator stations are low-power broadcasting stations whidi receive signals 
from either television or FM radio stations and retransmit those signals to 
communities where, because of terrain or extreme distances, It is not possible 
to receive the signals directly. They frequ^tly provide small communities witli 
tbelr only source of television or FM radio service. 

Section 318 of the Communications Act limits such stations to the rebroatl- 
cast of signals of their primary stations. They are not allowed to make any 
significant alteration of the diaracteristlcs of the Incoming signals, and while 
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tlie Commlsston bes laten»eted wctKm 3118 to allow 80 secondB of commercial 
advertising per hour b; teievlaion UHF translators, no program origination la 
allowed. Because of tbese reatrictlona, such stations are not Belf-BQn>ortlng. 
Ratber, ther must rely oa pnbUc generositj for tbelr support. Furthermore, in 
many instances, these raitrlctlons deprive those people d^>endent on translator 
service of their only possible source of local programming, such as ^nergenjcy 
weather alerts and information on local political events. S. 2847 would solve 
theae problems by giving the Commission authority to allow a limited amount 
of program origination on such stations. 

S. 2847 wonld not set a speelflc limitation on the amount of local origination 
that would be permitted. Rather, it would be the lesiKinslblllty of the Com- 
mission to set an appropriate limitation. We contemplate that such a limitation 
could best be determtaed in a rulemaking proceeding where the comments of 
all interested parties could l>e analyzed and evaluated. I should emphasize, how- 
ever, that the Commission In deciding on an appropriate limitation would still 
be bound by the requirement of section 316 that such originations be limited 
to the extent necessary to ensure that translator stations retain their primary 
characteristic as rebroadcast stations. 

S. 2847 would also allow operation of FM translators without a licensed 
operator as is now permitted for tetevtsion translator stations. In 1960, whra 
Congress enacted section 318, the only translator stations in existence were those 
rebroadcast log television signals. In the last decade, technological advances have 
made FM translator stations possible. However, in order to make them eco- 
nomically feasible, they need to be covered by the same operating requiremmta 
that are now imposed on television translators. S. 2847 would accomplish tills 
simply by deletion of the word "television" from section 318. 

Finally, Mr. Chairman, I would like to comment on S. 2343. This bill would 
amend the Communications Act of 1934 to unify and strengthen the Commis- 
sion's forfeiture authority. It is Mtremely Important to our regulatory etforts. 

Section 603 of the Communications Act now provides for forfeitures in the 
broadcast services, while section 510 provides separately for forfeitures api^cable 
to non-broadcast radio stations. S. 2343 would repeal section SIO and place all 
classes of forfeitures under section 603. Additionally, section 603 would be ^i- 
larged in scope to cover persons subject to the Communications Act but not now 
under the fiirfetture provisions — such as cable television systems, users of Part 
IB or Part 18 devices, persons operating without a valid station or operator's 
license, and some communications equi[»nent manufacturers. 

The proposed amendments would make three additional alteratlonB in the 
ezlsting forfeiture provisicms. Hrst. the limitations period for the issuance of 
notices of apparent liability would be extended : for nonbroadcast llceosees and 
others not subject to Commission licensing requirements, from ninety days to 
one year ; and for broadcast licensees, from the present one year to one year or 
the current license term whichever is longer. Second, the maximum forfeiture 
that could be imposed for a single offense would i>e raised to $2,000. while the 
maximum amount that could be imposed for multiple offenses set forth in any 
single notice of apparent liability would be $20,000 in the case of a common 
carrier, broadcast licensee, or cable system, and $S,000 in the case of all other 
persons. Existing section 503 provides maximums of $1,000 for single offenses 
and $10,000 for multiple offenses by a broadcast licensee, white those persons 
subject to existing sectim 510 are currently liable for $100 in the case of single 
offenses and $600 for multiple offenses. S. 2343 would make a third material 
alteration in the Act's forfeiture provisions by authorizing the Commission to 
mitigate or remit common carrier forfeitures. Since we have such authority 
with respect to all other forfeitures, it seems reasonable to allow the Commis- 
sion to exercise Its judgment in this area also. 

Mr. Chairman, we believe the proposed changes In the OoromisBlmi's forfeiture 
authority are necessary to our regulatory efforts. Take, for example, the prob- 
lems we have experienced in the cable area because of our lack of fot^eitnre 
authority. Without such authority, the Commission's enforcement of its mles 
is limits to the cumbersome and time-consuming procedures of cease and desist 
proceedings and, if a cable television operator chooses to disregard the Com- 
misBlon's issuance of a cease and desist order, effective enforcement must await 
civil contempt proceedings which the Departmmt of Justice mnst agree to 
prosecute. 

Amending tbe Communications Act to provide speciHc forfeiture authority to 
the Commission in cable television matters will enable the Commission to enforce 
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its nilee In kd effectlTe and ^rpedltlotis manner. There are a tminber of aituationB 
which tridcally inTolve a vloletlon of our rnles for whidt a speedy remedy is 
not now STallable : 

a. Violation at network nondnpUcation rnles by falling to protect a local tele- 
virion station's network programming. In the proceeding leading up to the Firtt 
Report and OrOer in Docket 199$5, 52 FCC 2d 519 (I97B), man; broadcasters 
complained ahoat the ComralsBlon's lack of forfeiture authority In this area. 
(Section 76.92 of the Rules) ; 

b. Commencement of cable television operations, or continuing cable opera- 
tions beycmd March 31, 1977, without first obtaining the required certificate 
of compliance. (Section 76.11) ; 

c. Carriage of slgnale Illegally. Some cable television systems have unlawfully 
added television signals or commenced the carriage of such signals which the 
rules do not permit. After the passage of a number of years, It may be impracti- 
cal to order the termination of service, but a forfeiture may surely be warranted. 
(Sections 7fl.ll, 76.57, 76.5S and 76.61) ; 

d. Failure to conduct the annual performance tests our rules require. The 
Commission has adopted performance standards to ensure that cable systems 
IHVvide high quality service and do not Interfere with other modes of communl- 
catlons. Assessing forfeitures wlU put teeth Into these requirements. (Sections 
79M1 and T&«06) ; 

e. Failure to file annual financial and ownership reports and forms. ( Sections 
76.401, 76.400, and 76.409) ; 

f. Initiating Cable Television Belay Service (CARS) without a license or even 
without filing for a construction permit, or falling to adhere to the conditions 
specified in the construction permit The Commission Issues construction per- 
mits and licenses to sppUcants In the CARS service, but section SIO of the Act 
anthorlies forfeitures only for "off-frequency" operations and falling to respond 
to official corresp<mdence. (Section 78.11). 

Just as in the case of broadcast licensees, it should be emi^aaized that only a 
small number ot the approximately 8,000 cable systems In the country will ever 
present occasions tor the Imposition of forfeitures. The great majority wish to, 
and do, abide by our rules. With the enactment of necessary legislation, the 
Commission will possess enforcement authority over cable comparable to that 
which It exercises over other mediums of communloations. This will be especially 
important since the number of operating cable systems can be expected to in- 
crease in the coming years, requiring additional enforcement efforts. 

Also important Is the extoitlon of forfeiture authority over unlicensed 
operators. 

I am sure you are all aware of the increasing popularity of the Citizens Band 
Badio Service. However, with this Increase in popularity, we have been faced 
with very dlfflcnlt problems, Including those associated with unlicensed opera- 
tions. Interference, obscenity, over-power operations or other Improper conduct 
conld, if allowed to continue, seriously Impair the usefulness of this service to 
responsible dtiiens. 

Kxcept for the Commission's cease and desist authority, enforceent of the Act 
or Oonunlsslon rules or orders against snch persons now must be by Judicial 
action under section 401 or criminal prosecution under sections 501 and 502. 
Forfeiture authority should prove to be a much more effective sanction for readi- 
ing these unlicensed operators. 

The proposed extension of the present time limitation for the issuance of 
notices of apparent liability is also necessary to our regulatory efforts. Usually, 
violations of the Act or of the OtxnmisBion's rules In the non-broadcast services 
are detected through field office monitoring. When an apparent violation is found, 
the field office as a matter of practice issues a notice of violation and offers an 
opportunity to explain or comment on the alleged misconduct. These notices 
are routinely sent to Washington, where they are checked against the licensee's 
records. In those cases where there Is a history of repeated misnmduct, or where 
the miscondoct appears to be willful and sufficiently serious, a notice of apparent 
Uablllty Is issued. 

It has been our experience that, because of the increasing workloads In the 
non-broadcast services and the limited number of staff personnel to review pos- 
sible vlolBtloDS. It Is often Impossible to Issue a notice of apparent liability 
within the ninety-day period. Mr. Chairman, you should keep In mind that there 
are over 2,000,000 anthorizatlons In the Safety and Special Radio Services alone, 
not to mention the increasing number of Isdlvidnals who are c^rating without 
required aathorlxatlcwe. 
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A longer limitation period U also neceBsat-y in the broadcast area. While some 
violations ma; be found during regular station Inspections, present personnel 
shortages preclude ua from making more than one inspection during the tbree- 
year license term. Some violations are brought t« our attention by complaints 
sent to the Commission. In these cases, detailed and often time-consuming In- 
vestigations of the station's operations may be necessary. What Is more likely is 
that violations will be exposed during the Commission's review of the licensee's 
renewal application, and. In many Instances, the one-year period will have 
elapsed. 

Where, for example, the Commission discovers misconduct occurring more 
than a year earlier, we have cmiy the alternatives of doing nothing or revoldng 
the license, since the statute of limitations for imposing a forfeiture baa already 
rim. S. 2343 would obviate this problem by allowing the Commission to Impose 
a forefiture for any violation during the current license term. 

Similarly, we believe the increase In maximum forfeitures would also help 
UB in our regulatory efforts. Quite franlily, the currently available forfeitures 
are unrealistic and totally inadequate to be an effective deterrent to violations 
by large communications businesses. The same is equally true In the case of 
other persons, although we do recognize the need for a lower maximum for- 
feiture in such cases. Furthermore, I can assure you that the Commission will 
continue the policy of tailoring forfeitures to the offender and to the nature 
of the offense. 

I would also like to point out a number of procedural protections that have 
been included in the proposed legislation. To begin with, forfeiture liability 
would arise <mly after a person has been served personalty or by certified or 
registered mail with a notice of apparent liability, and has been given an oppor- 
tunity to show in writing wh; he should not be held liable. In addition, S. 2343 
provides special procedural protection for those persons who may likely be un- 
aware of Commission regulations. For such a person, no forfeiture could attach 
unless prior to the Issuance of any notice of apparent liability the Commission 
has sent a noUce of the violation and has provided an opportunity tor a personal 
interview and the person has thereafter engaged In the prohibited ecmduct. 
However, I want to make it clear that this special procedure woold not be used 
If the person is engaged In an activity that requires the holding of a license, 
Iiermit, certificate, or other authorization from the Commission, or is providing 
any service by wire subject to the Commission's Jurisdiction. 

Mr. Chairman, that concludes m; statement. I wish to thank you again for 
holding these hearings, and I will be pleased to answer whatever questions you 
and members of the Subcommittee may have. 

Senator Pastore. Let me ask you this question : We must necessarily 
consider the due process rights and interests of persons subject to the 
Commission's forfeiture authority. 

Would you please explain what in your view are the essential pro- 
cedural safeguards contained in the Commission's proposed bill? 

Mr. Wiley. Once again, I point them out in my statement, we would 
continue to serve persons that we are planning to possibly issue for- 
feitures against with the notice of the liability and give them an 
opportunity to respond in writing if they care to do so. For the person 
not required to have a license, uie little people, so to speak, we are 
going to have personal interviews conducted which I think is a con- 
siderable step forward in that regard. In both instances, judicial 
review is avanable if there is a refusal to pay. 

Senator Pastore. Is there anyone in this room who is for or against 
this particular bill ? The Chair hears none. 

We will recess until the call of the Chair. 

I want to announce that the record will be kept open until Febru- 
ary 15. Anyone desiring to make any comments on these last two 
bills we discussed is asked to submit them in writing before the 15th. 

[Whereupon, at 10 :55 a.m., the hearing was adjourned, subject to 
the call of the Chair.l 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Stateuent of Biu, Sius, Phebiisnt, Wycou Cobf. 

I cannot believe that the CoiiKreaa would anthorize translators tlie right 
to originate broadcasting of their own. I oppose this bill for several reasons. 

First, translators are Just that, and they should not he put in a situation 
where the; can compete with commercial broadcasting statlunB. Translators do 
not need to ascertain the needs of the community. "The; are not required to pre- 
sent a minimum of public affairs broadcasting. They mar soon be able to operate 
without a licensed operator on duty. Translators do not have to (ace the harrow- 
ing cycle of license renewal that commercial broadcasters do. In short, S. 2847 
would allow them to actually become broadcasters without the many obllgatlonB 
that we, In the station business, have to adhere to. 

Second, it may prove to be more profitable and less troublesome to operate 
a group of translators than radio stations, I can foresee the time when a trans- 
lator may use all nf the frequencies it handles — multiple TV channels and radio 
dial posltlons^ — to broadcast a single CMnmerclal announcement on all Its chan- 
nels. How could a radio station In a market with a translator hope to compete? 

I would welcome competition if It were on equal ground. But, while broad- 
casters have a number of obligations, translators would be granted alt the 
freedom with none of the responsibilities, hardly a competitive atmosphere. 

I preside over three AM stations In Wyoming and one FM station. I believe 
that this authority for translators would be an unfair granting of competitive 
advantage with none of the reaponslbilltlefi. 

I find this especially disappointing In view of the fact that the tdll contains 
no spedflc limits on local origination, deferring instead to the FCC's Intent 
to place the limits on during rulemaking, Instead of when the bill becomes law. 

I am grateful to the committee for allowing me to present these views. 



The Association of Maximum Service Telecasters, Inc. ("M3T") Is an asso- 
ciation of more than 160 television stations denlicated to the continuation and 
expansion of high technical quality, wide-area television service. Translators 
retransmit the signals of many television stations Including many of MSTa 
members to areas in which direct reception is unsatisfactory due to distance 
or intervening terrain barriers. MST recogniseB the valuable contrlbotlon that 
television translators make, strongly supports their further development and 
wishes to assure that television translators continue to provide high quality 
rebroadcast service to the many Americans who rely on them. 

What the proposed amendment of g 318 seeks to do Is to permit translators 
to engage In a very limited amoun' f origination without being attended by a 
properly licensed operator. The .-mmunlcationa Act currently distinguishes 
between regular broadcast statl s, which modulate the signal and require a 
licensed operator, and translators, which do not ordinarily modulate the signal 
and do not require a licensed operator. This distinction is Important, because 
unless modnlatioa equipment Is properly monitored by a qualified operator, 
either In person or by remote control, service to the public will suffer. 

Modulation takes place while a broadcast station engages In origination. For 
very limited amounts ot origination the unattended (q)eratloii of a translator 
does not present a serious problem. The Commission has acted under the present 
law to permit a very limited amount of unattended origination by UHF trans- 
lators. Such origination Is limited to no more than twenty seconds per hoar, and 
Is restricted to solicitation or acknowledgment of financial mippori: for the 
translator. 

(471 
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Tbe Commission perml'te sncb origination In the belief tliat "Buch a de minimis 
authoriaatlon" Is consistent wltli i 318. Televinion Broadcast Trantlator Station 
Rules, 13 FCC 2d 305, 317 (1968). If the Commission acted properly in permltHng 
such limited origination on UHF tranaia tors— and no «ie has objected to lt« 
action — then a similar authorization for VHF tranBlators would be both prtqieT 
and equitable. In addition, use of translators for eitraordinary originations of 
emergencr Information is cmtalnly de minimtt and consistent with the spirit 
of S 318. 

If the Congress believee that present section 318 does not permit auch limited 
originations by unattended translators, MST supports an amendment of Sec- 
tion 318 to make It clear that the Commission baa tbe power to penult ver? 
limited originations by translators to take place without a licensed operator In 
attendance. 

Any origination in which translators might engage should not be permitted to 
detract from tbelr essential function, which is rebroadca sting. MST does not 
understand it to be the purpose of the National Translator Association or tbe 
Commission for translators to abandon their rebroadcasting function in order 
to become low-power substandard stations. Ratber. MST believes that the intent 
of the proposed amendment Is to permit only very limited origination by unat- 
tended translators, of tbe sort that the Commiaslon has permitted under present 
law. If the Congress believes tban an amendment to Section 318 Is needed to 
permit such origination, It should make clear tbat unattended operation is per- 
mitted for very limited origination only and tbat no deviation from translators' 
essential rebroadcasting function will be permitted. 

Escept for emergency originations, originations by translatora should Ije with 
the consent of their mother stations — whose relationship with translators has 
always been and must continue to be close In order to efFectively serve the public 
and to fulfill obligations to networks and advertisers. Of course, any translator, 
no matter what the extent and nature of its orlginatlcm, most be lic^ised and 
operated only when it causes no interference to the signals of regular television 
stations, as tbe Commission's Rules (i 74.703) require. 

In conclusion, MST supports the use of unattended translators to engage in 
very limited origination, whether accomptlshed under existing Section 318 as 
is now the case for UHF translators or pursuant to an amendment to Section 
318. IC Congress believes that an amendment to Section 318 is necessary, it 
should assure tbat translators' essential rebroadcasting functlim. will not be 
Jeopardized. 

Statement or Genbrai. Telephone & Blbctboitich Corp. 

General Telephone and Electronics Corporation (GTE), on behalf of its 
domestic telephone operating and raaufacturing subsidiaries, exposes enactment 
of ao much of S. 2343 as would (1) modify tbe existing forfeiture provisions <rf 
the Act applicable to communlMtions common carriers by increasing forfeiture 
liabilities and <2) provide for an unreasonably high level of forfeitures for elec- 
tronic equipment manufacturers. GTE supports section 3 of the bill relating to 
mitigation of forfeitures. GTE takes no position on other provisions of the bill, 
such as those relating to CATV, broadcflsters, and Citizens Band. In any event, 
however, tbe bill should make it clear that forfeiture liabUlty will not attach 
to merely inadvertent violations. 

1. llABIUTy FOR VIOLATIONS SHOULD BE UORB CAREFULLY DEFINED 



S. 2S43, besides greatly increasing the forfeltnre pnialties, would broaden tbe 
application of Section 503(a)(1)(B) to cover many Inadvertent violations to 
which punitive liabilitj shonld not, in fairness, attach. At the same time, 8. 2343 
tails to identify with precision the circumstances nnder which p«ialtiee would 
apply, particularly where there is a question of multiple violations. 

The (^mmisslon has held under tbe present statute (where tbe ^e^evaDt 
language is identical to 8. 2343) that where violations occurred repeatedly, 
forfeitures should be applied even v/here willfulness has not been shown.' Be- 
cause of tbe large number of Commission rules and regulations and because of 
tbe technical nature of many rules and regulations, there is a great potential for 

I, Inc., e F.CC. 2d 515 (1987) ; Bee also San Jiion Aodio Corp., 



.V Google 



4jgi 

Inadvertent violations <m the port of regulated endtiee. In addition, a more 
precise deflnltiMi of exactly what conduct eonstltutes a violation or mnltiple 
violations Is essential for fair application of any new legislation and would help 
avoid controversy lilie tliat whicli has surrounded the Commission's field en- 
forcement operations of late.' 

To accomplish this objective, G^B submits that proposed Section 503(b> (1> (A) 
and (B) should be modified to provide that forfeitures will attach only when a 
rule violation is willful or negligent or la repeated after written notice by the 
Commission calling the violation to the entity's attention. The following specific 
language Is proposed (new matter is underscored). 

(b) (1) Any person who — 

(A) Willfully, neffUgenll]/, or after written notice of gpeei/Ic violations, fails 
to operate a radio station substantially as set forth in a license, permit, or other 
instrument or authorization ; 

(B) WlUtully, neffUpently, or after icritten notice bp the Commission of 
speoi/U} violatiaas, fails to oteerve any of the provisions, of this Act or of any 
certificate, role, regulation, or order of the Commission prescribed under au- 
thority of this Act or under authority of any agreement, treaty, or convention 
binding on the United States 

• ***•*« 

shall forfeit to the United States a sum not to exceed. . . . 

Moreover, GTB supports Section 3 of the bill, since It would permit the Com- 
mission, »ua sponte, to mitigate forfeitures and also would extend the mitiga- 
tion provisions of the present Section 504 to common carrier forfeitures under 
Title II of the Act. This change would provide for more equitable administra- 
tion of the forfeiture provisions. 

2. THE INCBEASED UABILTTIIK FOR FOBFEITDBES ABE EXCESSIVE 

The Commission has submitted no Justification for the proposed extraordinary 
increases in forfeiture llablUtles. For example, there has been no showing that 
serious enforceemnt problems have arisen involving telephone companies or 
electronic CQuipment manufacturers, or that the present enforcement machinery 
is inadequate to deal with whatever problems may exist. 

The proposed legislation would increase by a factor of forty the aggregate 
forfeiture ceiling for common carriers and broadcast licensees — from $500 now 
in Section 510 to $20,000 in proposed Section 503(b) (.■)) (A)— and would in- 
crease the per-vlolatlon forfeiture by a factor of (wewtv— from $100 now in 
Section 510 to $2,000 In proposed Section 503(b) (1). For all other persons, the 
aggregate forfeiture liability would be $5,000 — a sum ten times greater than 
that provided for non-broadcast licensees under present Section 510(a) — and 
the per-ofTense forfeiture would t>e $2.000 — or a sum tjcenty times greater than 
Section 510(a) now provides. 

Absent a showing based on Commission experience that such high monetary 
penalties are necessary to obtain compliance with Commission regulations, we 
would urge that the present levels of liability be unchanged and that those new 
entitles which would be brought under the coverage of new Section 503(b) be 
subject to the forfeiture amounts previously applied to non-broadcast radio 
stations licensees. 

However, if the amounts of forfeiture liattllity were nonetheless to be in- 
creased, we woQld surest a limit of no more than $6,000 for common carriers for 
multiple offenses and a per-offense amount of no more than $600 under Htle III. 
For equipment manufacturers and others, we would suggest no more than a 
doubling of the level of the penalties now required under Section 510(a) — i.e, 
$^)0 per ofFense with an aggregate limit of $l,O0a 



In snmmary, GTE snbmits that S. 2343 should not be reported In its present 
form. QTB would not oppose the bill's enactment It proposed Section 503 were 
modified In accordance with above points. 

Respectfully submitted, 
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Addbebb bt thk Hon. Riohabo E. Wilet, Ceatbuar, Fedekai. CoMMoniCATioiTa 

CklUUISBION BlTOBE THE 20X3 AfiNUAL Bboadcabt Sxuposiuu IEEE Gbout 
OV BBOADCABTinO 

Aa a final point, I would like to discuss with you some aspccta of tbe Commis- 
sion's enforcement policies. In satisfying our Unties under tbe Communication 
Act, we monitor you, inspect fonr facilities and InveBtigate conduct or practlceB 
wbich may raise questions concerning compliance with our rules and regulations. 
No one enjoys having someone look over his shoulder to make certain he la toeing 
the mark — and, particularly so. when that someone is tbe federal government. 
Consequently, our enforcement activities, which constitute the bulk of the Com- 
mission's day-to-day operational contact with licensees, wilt never win a popu- 
larity contest. Nevertheless, consistent with our obllgatlun to protect the public 
Interest, they are necessarr- 

Too stringent an enforcement policy, however, can be counter productive in 
terms of insuring compliance wltb our rules. Many of the violations we encounter 
are the product of Inadvertence or misunderstanding of OQr rules. Sometimes they 
are precipitated by engineering problems that we could help to solve. If our en- 
forcement activities lack discretion, they can create a reluctance on the part of 
licensees to come to the Commission for assistance— either to obtain explanation 
or clariScatton of the rules or to solicit mgineering advice on how to resolve a 
technical problem. 

Some licensees have complained that they have been subjected to punitive 
measures because of an honest effort to get the FCC's assistance in complying 
with our rules. 1 have been told of one recent Incident, for example, where a 
broadcaster called one of the Commission's field offices to gather information 
concerning the appropriate time for conducting equipment performance tests. 
In tbe course of his cooversstlon with us, it became apparent that he had been 
late In making the measurements, presumably because of bis failure to under- 
stand the Commission's rules. Two days Inter, the broadcaster received a re- 
quest from the field office for the measorements which had not been made. This 
request was then followed by a notice of violation and, ultimately, a forfeiture. 
In another case, a licensee called to check on the authenticity of an operator 
license posted at his station. Much to his regret, such diligence resulted in a 
notice of violation liecause the license was fraudulent. 

I do not believe that tbe Commission's conduct in these cases was exemplary. 
These licensees were making sincere attempts to determine bow to bring their 
stations into compliance with tbe Commission's rules. Their candor and con- 
scientlousnees should not have been rewarded with notices of violation and for- 
feitures. In my opinion, the Commission should assist the licensee in such 
situations and not sanction him. I am not suggesting that the integrity of our 
regulations should be compromised by too lenient an enforcement policy. To the 
contrary, I think that you know that our "New Ethic" Commission will not shirk 
from tough enforcement measures when we encounter a licensee who is either 
unwilling or incapable of running b broadcast station In tbe public Interest. 
Instead, what I am suggesting is that a little discretion — a modicum of under- 
standing of the licensee's good faith efforts to bring bis operations Into compliance 
with the Commission's regulations— will strengthen rather than weaken the 
effectiveness of the Commission's overall enforcement activities. A Judicious and 
wisely administered policy is almost always more effective than an unreasonable 
and inflexible one. And, in the final analysis, we must always remember that the 
name of tbe game Is public service — and not how many violations we can find or 
how many forfeitures we can impose. 

In my Judgment, the Individual cases I have dted are far and away the excep- 
tion and not the rule. More than ever before, I believe that our Field Operations 
Bureau — under the capable leadership of Phyll Borne and Jim McKinney and 
staffed throughout the country by some of tbe most capable, devoted and over- 
worked public servants it has been my privilege to know — is dedicated to a 
policy of fair and enlightened enforcement. In turn, I hope that yon will choose 
the path of openness and cooperation with us as we Imth attempt to provide the 
American people with the very best broadcast service possible. 
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pKtlHitlr tor Howie Brann to Invite ine to address rou- I most say, Howie, it's 
about timel But I KoesB I can't be too offended. He waited a full year beCore 
Inviting my predecessor, Jack Fettit. 

' When I mraitloned ttie delay to Howie, he said he was saving me for a Bpcclal 
occasion. In case an; of your wives haven't been dropping sobtle hints the past 
few days, today is Valentine's Day. As 1 prepared tbls address, I was not sure 
If Howie Intended my speech to be a special treat for the Association, or whether 
he expected it to commemorate the Valentine's Day Massacre. 

But, whichever, I really am happy to be here. Compared to partlcipatinK In 
Dick Wiley'a road shows, this is duck soup (or gumbo, as we might say back 
home in Bayou country). 1 doubt that many of you have ever had the pleaanre 
of sitting before 500 to 1,000 citizens, each one mad at you for something or 
other, and try to answer their mostly rhetorical questions. I kept wishing 1 were 
back at Antoine's sipping a mint JuUp. 

Obviously, essential to the fulflllment of our responsibilities are field investiga- 
tions and often the only means of achieving this goat is by on-the-spot investiga- 
tions. Yet, even licensees who have nothing to hide often greet our Investigators 
with slightly less relish than the bubonic plague. I tbink that this attitude stems 
from a misunderstanding of why the field investigators are there, what they hope 
to accomplish, and what they can and can't do. Some ot your cliMits seem to feel 
that the mere presence of the investigators means that the Commission is "out 
to get Uiem," and that the investigators will search every scrap of paper in the 
office until some sort of violation is found in order to Justify the expense of the 
trip. This simply \b not so, and the statistics will bear me out. 

Jack Blume, as presldmt of your association, recently wrote Chairman Wiley 
to air some general complaints about field investigators' procedures. Bill Ray, 
Wally Johnson, Paul Putney and I met with Jack and a committee of your asso- 
ciation to discuss the complaints. We had what the diplomats call a "Frank ex- 
change of views." Jack told us that one of his broadcast clients had called him 
when a couple of the staff appeared at his station, and Jack hurried down to 
the studio juat as one of the employees w^s being questioned. Jack listened at the 
door for a moment and heard cme of the investigatora say, "Ve haf vays of mak- 
ing you talk \" Unfortunately, Jack wouldn't give na the names of the pei^le 
involved. He said the licensee still has relatives in the old country. 

But seriously, as I said, I am ccmvtnced that there is some misunderstanding 
on the part of our licensees and the bar about the guidelines under which our 
InTestigators oxverate. Our discussion last Monday reinforced that belief. So 
perhaps this would be an appropriate time to clarify those guidelines a little. 

Mrat of all, the Investigators are under strict instructiiHis to explain the 
puriKue of their visit to the licensee when they first arrive. While there have 
been complaints about the failure of the investigator to follow these guidelines 
on occasicHi, we have never been able to identify a single Instance, although we 
have Investigated each complaint which identifies the alleged lD(4deiit. Invari- 
ably, the Investigators will be there in response to a sufficiently documented 
complaint to warrant their presence. Even if the complaint Is anonymons. If it is 
sufficiently credible, we are under an obligation to check it out. 

Secondly, the Investigators will ask to see logs and files that pertain cmly 
to that specific complaint. They are not on a fishing expedition. Naturally, if 
they uncover another possible violation in the course of their inquiry' they will 
pursue it But, contrary to popular belief, they are not loathe to leave the sta- 
tion empty-handed. If the complaint proves groundless, the file will be closed 
and that will be the end of it. 

In the course of the investigation, if any of the parties involved request an 
attorney, the investigation will be suspended until the attorney arrives. Indeed, 
if it becomes apparent that a criminal violation may be involved, the suspect 
is advised of his right to an attorney, as well as all his other rights which 
are even more extensive than under Supreme Court guidelines net forth In 
MiranAa. 

It has been suggested that all witnesses should routinely be read their rights, 
irrespective of whether there is an apparent probability of criminal sanctions. 
I am aware of nothing in the Constitution or Judicial precedent that mandates 
this, and I suggest this might not be a good Idea. To give such a warning might 
scare the pants off an already nervous licensee. Since his cooperation is essoi- 
tlal, we do not want to convey the impression that he is in more trouble than 
the complaint implies. 

While on this subject of attorneys, let me digress a moment. Even wftliont 
being read their ri^ts, the first thing most licensees say when the Inveatiga- 
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tors walk throngh tbe door Is "I want to see my lawTer." Tbat ma; be a natttral 
reacUon and we certainly have no objection to tbe lawyer's presence. But, tills 
brings up l^e proposition 1 previously mentioned regarding the bar's daty to 
asEdst tbe Comtoleslon where possible. Altbough a lawyer's first duty Is to his 
client, I do not believe that bis processional duty suggestH that he sboold make 
It as hard as possible for the Investigator to accomplish hie work. To obstruct 
tor no purpose serves neither client nor the profession. Surely there is a middle 
course between obstruction and capitulatlcai. 

A similar problem arises where a licensee instructs his employees not to talk 
to Commission Investigators until they retain a lawyer, aniJ that he will be 
happy to provide his lawyer for representation. I would question whether the 
licensee's lawyer can also represent the employee, especially where that em- 
ployee may he the cause of the Investigation. This is a tough and touchy ethi- 
cal question, and I would not presume to preach about eUilcal reaponslbllitles. 
The liberal view of the Code of Ethics might say that such representation is 
proper until it appears that an actual conQlct of interest between licensee and 
employee arises. The conservative view would be that such representation is 
Improper per *e, because of the adherent posalbillty of a cmQict of Interest. 
After careful consideration, I have concluded that I would find it very diffi- 
cult to represent the employees of a broadcaster client while attempting to 
protect my principal client's rights. Once an actual conflict became evident, I 
would consider it my professiooai duty to withdraw from the representation 
of both. Additionally, I could never be fully convinced that the employee's selec- 
tion of me was not a result of coercion. 

A much more difficult question is presented wben the licensee retains a dif- 
ferent counsel to represent hla employee. The fee Is being paid by a potentially 
antagonistic party in the same proceeding. Can the attorney give full allegiance 
to his client when his fee Is paid by an adversary In the same proceeding? The 
propriety of such a relationship depends on the individual attorney's answer 
to that question. It would seem to me that an employee, represented by coun- 
sel hired by his boss, might be somewhat Intimidated and therefore somewhat 
more reticent or circumspect In his response to the attorney's as well the In- 
vestigator's questions. Therefore, unless I were fully convinced that the em- 
ployee Is perfectly comfortable with that arrangement, I would urge the employee 
to find fully independent counsel. 

Since I'm rambling all over the place anyway, let me digress still further by 
giving you my views on tbe difference between a liberal and a conservative. 
A conservative is a fellow who throws a rope 26 yards long to a man who Is 
drowning 50 yards away, and shouts encouragement for him to swim the other 
half for tbe good of his character. A liberal throws a rope 50 yards long to 
a man only 25 yards from shore, and after throwing It, lets go of the other 
end and walks away to do another good deed. 

If you're waiting for me to tie In those words of wit and wisdom to what 
I've been talking about, you're In for a long wait So let's get directly back to 
the subject at hand. 

I've already mentioned that it is standard procedure for our investigators 
to inform your clients of the complaint being pursued, that they don't go on 
fishing expeditions, and that they respect the parties' right to counsel. There's 
just one more popular myth that I would like to dispel, and that deals with the 
relationship between the amount of forfeiture and the degree of cooperation. 
Tbe story seems to be that if a licensee exercises his right to counsel or refuses 
to turn over his files without a subpoena, any subsequent forfeiture will be 
greater than If the licensee had meekly succumbed to the requests of the Investi- 
gators. I can categorically state that this is false. I have attended Commission 
meetings where the amount of forfeiture to be levied has been discussed, and never 
once has the licensee's demeanor been a consideration. Tbe only exception to 
this occurs where the licensee voluntarily divulges some rule violation prior 
to a complaint or Investigation. In that case, his initiative may be deemed a 
mitigating factor. But, a licensee Is never penalized for exercising his rights. 

Let me close this discussion on the Commission's investigative procedures by 
saying that I am firmly convinced that our Investigators, on the whole, are 
conscientious, dedicated professionals. I believe that the Commission is truly 
fortunate to have Bill Bay as Chief of Its Complaints and Compliance Division 
of the Broadcast Bureau. We at the Commission lovingly refer to him as 
"vinegar Bill", our super cop. In my experience with government, as a Naval 
Officer, private practitioner and now entrenched bureaucrat, I have never met, 
or heard of, a more dedicated, loyal honest and compassionate public servant. 
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This Is not to SBj tbat there never bas been an Instance of some Commission 
investigator oyerstei^ing the bounds of proper decorum, but I can assure you 
that BUI Bay would be more receptive to such complaints than anyone else In 
the Commission, If jou hear of any wrongdoing, please give Bill the specifics, 
and I can assure you be will put a stop to it. Any notion that Bill, or anyone 
else In the Broadcast Bureau, would be vindictive against tbe complainant simply 
baa no basis In fact. 

Let me turn briefly to another facet of this "new Bthlc" that we've been 
talking about. When I practiced law in New Orleans, I tried a lot of complex 
tort cases. If a case were exceptionally complex, it might take as long as two 
years to conclude. You can imagine my amazement when I arrived in Washington 
and discovered that some Commission adjudicatory cases have taken 10 years 
or more to get from the designation order to a final decision. Being reasonably 
bright, I concluded, as I am aure some of you have, that something is wrong 
with our adjudicatory process. Of course, trying to get any two people to 
agree on Jnst what is wrong is another matter. Bat the point Is, the present 
system is intolerable. There's a lot of truth in the charge that being put into a 
Commission hearing la tantamount to losing, since only the very wealthy can 
survive. 

Wabhinqton, D.C, January 28, 1976. 
Senator John O. Pastobe, 

Chairman, Senate Commerce Comtnittee, Subcommittee on Communieationt, 
Senate O/flee Building, WatMnffton, D.C. 

Dear Senatob Pabtore: This letter is a supplement to my testimony before 
yon on January 21, 1976 regarding S. 2846. 

You asked for my comments on S. 2343, the bill expanding the FCC's forfeiture 
aathority. Because I was advised neither that this bill was coming up for bearing 
that morning, nor that my views were desired on the subject, I was unprepared 
to testify at that time. 

Upon studying the legislation, and listening to Chairman Wiley's testimony, 
however, I wanted you to know of my support of the bill. 

In fact, my only criticism Is that it does not go far enough. The limit on multi- 
ple offenses la now $10,000. 'Hie bill raises it to $20,000. In view of the fact that 
the 310,000 limit was first Imposed in 1960 and hasn't been raised since, an in- 
crease to 120,000 scarcely keeps up with inflation. 

Whether $10,000 or $20,000, however, what differences can such an amount 
make to a corporate official whose company is earning millions of dollars a year — 
especially when he won't have to pay one dime of it himself? 

When I was serving on the Commission there was substantial support (al- 
though I cannot be certain of my recollection that it was a majority) for raising 
the limit to $100,000. In fact, the only argument for holding down the Oom- 
mlaston'a forfeiture authority is that large forfeitures give the Commlasioners 
an easy way out when confronted with an Inevitable license revocation case: 
they can merely assess a heavy forfeiture, send a nasty letter — and renew the 
license. Presumably this is not the reason the current FCC does not want the 
$100,000 limit. Thus, it is a mystery why. In these times of growing corporate 
size, broadcaster profits, and rising costs the figure has suddenly been cut to 
$20,000. 

I would urge the Committee to substitute $100,000 for $20,000 in the bUl— or, 
at the very least, to ask the FCC to Justify why such a substitution shotUd not 
be made. 

A note of clarification about Chairman Wiley's reference to my teaching at 
Georgetown University Law School should also be made. Certainly he intended 
no misrepresentation, and my own recollection of the facts may not be perfect 
But the snggestioii seemed to me to flow from what he said that the issue In- 
volved was whether a Commissioner could receive money, as an employee, from 
a licensee (because Georgetown University held a broadcast license for WGTB- 

Of this I have no doubt. There was never an issue of my receiving money from 
Georgetown. The receipt of money tor any purpose from anyone — whether a 
licensee or not — was precluded. AU my writing, lecturing, TV and radio ai^»ear- 
ances, and teaching were done for free for that reason. 

The Issue as near as I can recall it, was a fuU-etTorts clause notion. Because 
I was (1) not receiving compensaUon, (2) teaching outside of regular working 
hours, (3) produdng a seminar work product directly relevant to the work of 
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the FCC (see Beminar prodoct "BroadcastlnK In America," 42 FCO 2d 1 (1978) ), 
and (4) doing work not unlike the cwcaslonal lectnrlng (for free) to student 
groups which IB accepted behavior for CommlMionerB, It was ruled that I might 
be permitted to do this volunteer teaching. 

It may be a small point, but I didn't want to leave any concision on the record. 
Chairman Wiley's example was, at best, a far cry from the Issoe at hand, namely, 
the expansion of the allowable investment for profit by FCC employees 1b regu- 
lated licensees. 

Finally, I am enclosing copies of the record Inserts to which I referred during 
my testimony: (1) the Washington Star story, (2) the ooccm report on Com- 
missioner Wells, (8) the aoceti r^ort on the conglomerate inquiry and on Com> 
mlssloner Quello'B conflict, and (4) the Cap Cities letter to CommlsBltHier Quello 
regarding what appears to be his continuing substantial flnandal Interest in tbe 
company while sitting on tbe Commission, (5) Qialnnan Wiley's dally 10|i. 

Thank yon again for the invitation to appear. I was, of conrae, heertmed at 
your response to the Inapmxipriateness of loosening the FCC's conflict of in- 
terest standards at this time without a prior inquiry Into their enforcement and 
needs for strength^ilng. 
Respectfully, 

NlOHCOAS JOBRSOIT. 



Hon. JOEK O. PlATOBS, 

V.8. Senate, 
WatMnffttm, D.O. 

Dear Senator Pabtore: I wish to correct for the record the Inaccurate state- 
ments and questionable Inferences mode by Mr. Nicholas Johnsm In his testi- 
mony before your Committee on January 21, 19T6. 

First, Mr. Johnson Implied that I bad improperly participated in on FCC vote 
to withhold conglomerate study data from public scrutiny. Secondly, he stated 
that I was receiving benefit compensation while on the Commission from my 
former employer, Capital Cities Communications. The implications and state- 
ments are Incorrect. 

On page 10 of tbe transcript, Mr. Johnson Implied that my partidi^ation in 
tbe vote to withhold certain documents from a Freedom of Information request 
was somehow unethical since Information regarding Capital Cities was included 
In those documents, I want to state for the record that I was unaware that any 
data from Capital Cities appeared In the conglomerate study- Tlie study was 
initiated in 1969, five years before I Joined the Commisalon. I had never seen it. 
I had a relatively minor role In the 196S transaction appearing In tbe study and 
the transaction compiled with FCC rules and regulations. Then, too, my vote, 
like all other Commissioners, wfls bssed solely on maintaining good faith of 
those who provided us confidential information. I was informed the Commission 
had given asaurances that tbe material requested would be treated in a confi- 
dential manner. I Joined in the unanimous vote to withhold documents in tbe 
sincere belief that the Commission was ethically committed to confidentiality. 
In fact, I had initially advocated prompt release of documents for public scrutiny 
and BO stated in the Commission meeting. I changed my mind when tbe "breach 
of faith" question was called to my attention. I had nothing to gain or lose by 
my decldon and I believe I acted responsibly and ethically. 

Also, Mr. Johnson is misinformed or misinterpreting tbe record regarding bis 
allegations on page 1(> — that I ccotinae to benefit from a financial arrangemoit 
with Capital Cities. 

I do not receive compensation in any form from Capital Cities or any ottier 
licensee of tbe Commission. I stated In the 1974 confirmation hearing record that 
I would promptly sell all communications-related stoclcs upon confirmation and 
I did. I also terminated both my retirement arrangement and my Capital (Sties 
profit sharing fund by talcing a lump sum payment. The only remaining fund Is 
a static pension fund established by the Goodwill Stations, Inc., which Is not 
affected by tbe profitablUty or operations of Capital Cities. The Goodwill Sta- 
tims ceased operations In 1964 when they were acquired by Capital Cities, Re- 
tentitm of tills fund was cleared prior to my confirmation with the Genwal 
Counsel of the FCC, a legal counsel for tbe Justice Department and the legal 
counsel for the Communications Subcommittee. Checks from this static pension 
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ftmd are received annoally from the tnistee, Nattonal Bank of Detroit, not from 
Capital ClUes. 

Retention erf a list of noD-communlcatlonB related stocks was also approyea 
at time of mnflrmatloii. I wlsb to state for tbe record tbat should a company 
In which I bold stock suddenly or surprisingly become a party to any Commis- 
sion deliberation, I will abstain from voting and promptly sell the stock. 

I regret that Mr. Johnson has again cluttered the record with Inaccurate In- 
formation and inanendo under the guise of protecting public interesL I believe 
pnbllc Interest would be better served by a more responsible, reasoned approe(^. 

In tbe Interest of fairness and accuracy, I would appreciate having tbls letter 
Included In the hearing record of January 21, 1876. 
Sincerely, 

Jameb HL Qtnxxo. 

Washiroton, D,C., Febwarv 12, 1976. 
S^iator John O. Fabtobe, 

Senate Commerce Committee, Subcommittee on ConununioatUMt, Wathtng- 
ton, D.O. 

Deab Sekatob PAsrcoE: Thank yon for asking for my comments r^ardlng 
Commissioner James H. Quello's letter to you of January 2S, 197S. 

It Is a reveaUng letter, I believe, which essentially endorses botli of tbe points 
whldi I raise. 

Although Commissioner Quello asserts that he was not familiar with the con- 
tents of the Commlsrion item on which be voted, be clearly confirms that (1) 
he was an employee of Capital Cities before coming on tbe Commission, (2) that 
Information filed by Capital Cities was covered by tbe C<»nmlBBlon Item, (3) 
that he did Indeed, fall to abstain from voting on the item, and (4) that he voted 
to withhold tbe Information filed by Capital Cities from public scrutiny. That 
was really all I bad alleged and he has confirmed It. 

Commissioner Quello has also essentially confirmed tbe facts with regard to 
his receipt of financial benefits from Capital Cities while serving on the Com- 
mission. Since he acknowledges that the Goodwill Stations were acquired by 
Capital Cities In 1961, presumably he does not wish to stand on the distinction 
of which broadcaster is providing Income to him. EVankly, I still do not see a 
meaningful distinction between periodic payments of cash from a broadcaster to 
a CommissitMter in lieu of a contractual commitment to make periodic payments. 
Commissioner Quello is now enjoying Che economic fruits of a contract between 
him and a former broadcasting employer to pay him cash during tbe time he was 
serving on the Couunlsslon. That contract was not breached or terminated, it 
was fulfilled. 

It is not my Intention to "clutter the record with Inaccurate Information and 
Innuendo" as Commissioner Quello has charged. Nor. for that matter, Is it my 
Intention necessarily to criticise Commissioner Quello. My point is aimi^y that 
there are Inherent confiicts of Interest whenever the President of tbe United 
States nominates and the United States Senate approves the appointment of 
persons to high government office who come out of the Industries they are going 
to be called upon to regulate. Tbe problem Is not that they are evil persons. 
They may or may not be. Tbe problem is that they are placed In untenable posi- 
tions, a fact which hag only been dramatized and highlighted by Commissioner 
Quello's letter of January 28th. 
Sincerely, 

Nicholas Johhsoh. 

CouMiTNrrT Antenna Television Association, 

WatMngtoH, D.C., January 29, 1976. 
Hon. Senator John Pabtobe, 

Chairman, Subcommittee on Communicatiimx of the Senate Committee on Com- 
merce, Room 5202, Dirksen Senate Office Buttdinff, Waahington, B.C. 
Deab Mr. Chaibuak : Tbe Community Antenna Television Association (CATA) 
represents the Interests of approximately 800 CATV systems serving hundreds of 
thousands of television rtewers thoughout the United States. Most of the CATV 
systems represented by CATA are independently owned and relatively small in 
size, averaging approximately one thousand subscribers each. In his testimony, 
the Chairman of the Federal Conununlcatlons Commission, Richard E. Wiley, 
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stated tbat "tbe great majority (of cable systems) wiBh to . . . abide by (the 
Commission's) Rules." With all due respect, Chairman Wiley's statement is 
totally erroneous. In fact, CATA'b membership disapproves of almoet all of the 
regulations of the Federal Communications Commission tbat are steeped in 
economic protection of the broadcast television industry. The Subcommittee on 
CMnmunicatlons in tbe House of Representatives has just issued a staK report 
attesting to the nature of FOC regulation and falling for a drastic overhaul in 
the Commission's authority to regulate CATV, Proposals announced therein call 
for virtually unlimited signal carriage except in rare instances where it can l>e 
demonstrated, in evidentiary bearing, that CATV's activity would specifically be 
detrimental in a particular case. 

Additionally, there are many in the CATV industry who now openly question 
whether the Federal Communications Commission has the authority to impose 
many of the Rules it recently has. Congresa never gave the Commission the 
sweeping authority it now asserts ; no basic regulatory scheme has ever been 
delineated by Congress for tbe cable television industry. While we do not neces- 
sarily agree with all tbat Is in the House staS Report, we believe that, at least, 
it is a correct first step: the process of national assessment of the CATV 
phenomenon. 

It is pariicularly disturbing that tbe Commiasion, with its limited authority 
over CATV, an authority which both the legislative branch and tbe execntive 
branch are openly questioning, is asking Congress to give the agency carte blanche 
to impose forfeitures for CATV policies which are either beyond the Commission's 
Jurisdiction or not In tbe public Interest, or both. CATA opposes such a Quantum 
Jump in tbe Commission's assumed authority. Before the Congress gives authority 
to the Commission to fine cable operators for noncompliance with its Rules, Con- 
gress should establish clearly which Rules the Commission may or may not adopt. 
It is only logical If the Congress intends to investigate legislative possibilities 
for cable, tbat It do so prior to giving the Commission forfeiture powers over 
Tules that may be invalid. 

It should be noted that the forfeiture power requested by the Commission could 
result In a death sentence to many small cable operators. The CATV business 
has been so precarious In reecnt years, largely because of the Rules of the Federal 
Communications Commission, that a $20,000.00 fine could. In CATA's estimation, 
bankrupt one third of the existing cable systems in tbe United States with a net 
result of loss of service to millions of CATV viewers. 

It Is ironic that of tbe six examples for which fines could be levied, two are 
purely protect! onistlc measures for broadcasters (nondupll cation and signal car- 
riage rules) ; and two others are FCC housekeeping rules ( (1) tbe certificate of 
compliance — which one Commissioner has already reportedly argued Is unneces- 
sary and which the staff Committee Report of the House Subcommittee on Com- 
munications also argues Is necessary ; and (2) tbe myriad of FCC reporting 
forms). 

With the FCC's policies on cable television beinfr questioned In the lertslative 
branch and with Congress already looking into the paper work blizzard being 
Imposed by the Federal Government, we suggest the completion of those Inves- 
tigations by Congress >>efore the Commission is given forfeiture powers over 
matters that are squarely within the purview of these Congressional 
investigations. 

The Commission presently has cease and desist authority and can order hear- 
ings on alleged violations. If those remedies are cumbersome, we submit that it 
Is in the public Interest to keep In check tbe Commission's zeal to adopt and 
enforce even more onerous rules on the cable television Industry. What the 
Commission Is really demanding is blind compliance with its Rule and Reerula- 
dons and theories, many of which have not yet been reviewed by the Congress 
or tested in the court. We urge your Committee to consider first things first; 
review what the Commission is doing with respect to cable and approve or dis- 
approve of their actions through legislation, specifically directed to the point. 
Adoption of the forfeiture powers now is to give the Commission back door 
jurisdiction over matters which have seriously hurt a struggling cable television 
industry and curtail CATV's ability to provide television and other services to 
the American public. 

ResEiectfnlly submitted, 

RiCHABo L. Bbown, Oeneral Cottnteh 
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ST. 

WA8SIN0T01T, D.C., Febmarv 10. 1978. 
Hon. John O. Pabtobe, 

CfKUrman, S^tbcommittee on CommunUxtiont, U.S. Senate, 
Washington, B.C. 

Deab Senator Pabtobe : We represent the mobile radio Interests ol the Amer- 
ican Trucking Assoclatlone, Inc., the American Automobile Aasodation and tbe 
Central Station Electrical Protection Association before the Federal Communi- 
catlonB Commission. We also represent a great number of IndWdnal licensees In 
the Safety and Special Radio Services. 

As you Imow, the motor carrier industry employs mobile radio in dispatching 
and controlling the movement of pick-up and delivery and over-the-road track 
fleets ; the automobile clubs employ mobile radio In the provision of their emer- 
gency road services to the public ; and the central station industry in providing 
safety servces to protected premises. Other users of radio communications in the 
Safety and Special Radio Services employ mobile radio facilities licensed by tbe 
FCC to control tbe disposition of personnel and facilities in their various busi- 
nesses and activities. 

These associations of nsers are concerned with the proposed changes In tbe 
FCC's forfeiture authority now contained in j 510 of the Communicattons Act 
t»ecauBe tbe bill before your Subcommittee would ; 

1. Increase 20-fold (from $100.00 to ^,000.00) tbe amotmt of tbe forfeiture 
the FCC would be authorized to Impose on Safety and Special Badio Services 
licensees ; 

2. Extend the statute of limitations on the issuance of notices of apparent 
liability to a forfeiture from three months to one year ; 

3. Authorize the FCC to impose forfeitures for any violation rather than tbe 
12 apecifled violations now contained in } 510 ; 

4. Eliminate the right of the person against whom notice of apparent liability 
has been issued to request a personal Interview at the field office of the Commis- 
sion nearest to tbe person's residence. 

Based on my testimony on Che original "small fines" bills which resulted in 
enactment of | 510 of the Act in 1962, I believe that the limitations contained in 
Item 3 and the right described in Item 4 were considered by your Subcommittee 
as necessary to insuring favorable recommendation for the bill then before you. 

I am not sure but that tbe comparatively small size of the fine authorized in 
the 1962 legislation and tbe three-month limitation on the issuance of a notice of 
apparent liability were not also deemed by your Subcommi-ttee as (ndispensable 
to favorable legislation recommendation. In other words, the entire thrust of 
the "small fines" legislation your Subcommittee approved only after several years 
of hearings is now to be radically altered against the hundreds of thousands of 
public safety, industrial and commercial licensees using mobile radio controls 
to increase the safety and efficiency of their operations. 

The American Trucking Asaoclfltlons. Inc. has requested us to convey to you 
its interest in the pending bill. The American Automobile Association, on l>ehalf 
of its nation-wide associated clubs and divisions using radio, and the Central 
Station Electrical Protection Association have authorized us to oppose this bill. 

If any further action is to l>e taken on S. 2343, we would appreciate an oppor- 
tunity to testify and to submit written comments on this proposed leglslatl<»i 
which we believe would have a very adverse effect on literally hundreds of 
thousands of businessmen, large and small. 
Very truly yours, 

Jbbzmiah CotntTiTET. 

OmcE OF Tblkcommunioations Pouct, 

WatMngton, D.C.. Fehruarg IS, 197€. 
Hon, Wabben G. Maokusoh. 
U.S. Senate, Wa»lUngt(>n, B.C. 

Deab Sbnatob Maonubon : This Is In response to your request of January IS, 
1976, for tbe views of the Office of Telecommunications Policy on 8. 2343 ; a bill 
to amend sections 503 and 504, and to repeal section 510 of tbe Commanlcatlons 
Act of 1934. as amended (47 U.8.C. gj 503, 5W,510). 

Tbe purpose of this bill ia to simplify the forfeiture provisions of tbe Com- 
munications Act of 1934, as amended, and to expand the scope of these pro- 
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TUdomi to include persons, euch as community antenna teleTislon sfBtemg, sub- 
ject to tbe Act but not presently subject to forfeitures. In addition, tlie limita- 
tion periods for Issuance of a notice of apparent liability of the Commission 
would be extended, and tbe maximnm amount of forfeiture tliat could be im- 
posed for sinsle or multiple offenses would be increased. 

We bave reviewed this legislation and have no objection to its enactment. The 
0MB advises that It has no objection to tbe submission of these comments. 
Sincerely, 

JoBK Egeb, Acting Director. 

National Cakj; Televisioh Asbociatioit, 

WathinfftoH, B.C., Feltruary IS, 1976. 
Hon. JoBN O. Fastcxie, 

Chairman, Buboommtttee on Comtnunicationi, 
U.8. Benate, Wathington, B.C. 

Dbab Mb. Chaibuan : I am flling this statement in mj capacity as President 
of the National Cable Television Association (NCTA herein). NCTA is the major 
trade association representing the cable teleTislon industry. Our membership 
includes both multiple system operators and Independent CATV operators, as 
well as manufacturers and other suppliers of cable television equipment and 
serricee. NCTA's 1,320 member systems current^ serve over aiz million 
subscribers, which is about 60% of the nation's lO.S million cable television 
households. 

NCTA la vitally interested in matters affecting the CATV industry and its 
subscribers and we, therefore, tbank you for the opportunity to submit this 
statement for tbe record so as to assist you In your deliberations. 

The principal effect of S. 2343 would be to place the cable television industry 
within tbe FCC's forfeiture powera Clialnnan Richard Wiley of tbe Federal 
Gomiannlcatloas Commission testified before this subcommittee on January 21. 
1076, as to the need for forfeiture authority over cable television. NCTA does 
not quarrel with Chairman Wiley's characterization of the need for such au- 
Qiority. Forfeiture is a tegitimate weapon in tbe arsenal of a regulatory agency 
which seeks to fairly enforce its rules. NCTA does, however, question the timing 
of this legislation. 

The FCC has been regulating cable television to some degree since the early 
ISeVs. This regulation has become Increasingly comprehensive and complicated. 
Tbe cable television industry has objected to the bulk of It. ^ere has been much 
litigation and controversy. This situation continues today without much abate- 
ment All of this regulation has been accomplished without aid of legislative 
gufdance. The Communicatlona Act of 1934 does not directly deal with cable 
television. Within the last year the national debate over the appropriate role 
of cable television in the national communications scheme has been joined. Many 
parties have been beard from In many ways. For example, the President's Office 
of Telecommunications Policy has been drafting legislation, Tbe Antitrust Di- 
vision of tbe Department of Justice has contributed ideas of Its own on the sub- 
ject. The President's Domestic Council has targeted tbe FCC's cable regulation 
as a prime area for deregulatory attention and the FCC itself Is engaged in a 
Urge scale reexamination of its own regulations over cable television. And last, 
but not least. Congress has begun to take a keen interest in addressing this 
issue. Most recently, a report prepared by the staff of the Subcommittee on 
Communications of the House Interstate and Foreign Commerce Committee has 
addressed Itself compr^enslvely to tbe regulation of cable television and sug- 
gested tbe need for legislation. Hearings bave been promised In the House and 
it has been stated that this subcommittee will address Itself to tbe issue as well. 

Because of this fundamental qnestionlng of the very foundations of the FCC's 
regulatory framework, it would seem premature to provide that agency with 
forfeiture authority over cable television. In other words, the Issue Is whether 
the agency should presently be given an enforcement tool for rules which are 
being seriously drawn into question, not only In their spedflcs but more Im- 
portantly In their basic policy underpinnings. It would seem more reasonable to 
us to include forfeiture authority over cable television in the larger l^slative 
package which NCTA hopes that Congress will formulate. 

Should the view expressed above not prevail, however, NCTA has several 
questions and suggestions r^ardlng 8. 2343 as drafted. We feet that certain im- 
provements and clarifications would have to be made before this legislation 
would be deemed satisfactory. 
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1. BnbMCtion (b) (l) uUUied tbe word "substaiitlally" to describe tbe ccn- 
doct of a radio fltatlon permittee tn d^Hnlng acUoiuible conduct. This qoalifyinK 
wonl 1> not fotmd a> It appllei to cable operators and others Involved In cable 
telerlslOD. It would aeein that the criterion of "substantial operation" shonld 
be apMieable to cable >7atemB u well. 

2. The termlnoloB; used lo Bnbsectlon (b)(l} Is "wUlfnllr or r^watedly." 
Onr quarrel li with the use of the conjunction "or." In cable televlBton, under 
tbe present FCC rules, It Is quite possible to violate a rule "repeatedly" wltboot 
any element of willfulness being present. We do not believe that this la the 
Intent of tbe legislation. Inadvertent violations have not normally been subject 
to Conunlssion forfeiture actions. The element of Intent la normally present. 
Therefore, we would suggest that the word "or" be changed to "and." 

8. Subsectlm (b] (2) addresses Itself to the contents of tbe required "Notice 
of ApiMrent UablUty." NCTA suggests that one further element be added to this 
llat, namelfi the source of tbe Oommlsslon's ascertainment of the suspected viola- 
tion. This Is requested In order that the cable operator or other person charged 
with a violation will be apprised of how the Commission came to the concluEdon 
that such a Notice should ba Issued. This la not unlike the requirement that 
witness lists be provided In dvll and criminal trial proceedings. In fact, the 
FOO itself has such a provision In Its discovery rules for hearing proceedings. 
It would add another element to tbe due process which tbe legislation seeba to 

4. Subsection (b> <2) pennits the FCC to set a "reasonable period" for the 
recipient of a Notice of Apparent Uability to respond. NOTA submits that a 
apedflc 60-day minimum shonld be Inserted In tbe bill. This is the amount of 
time which the government is permitted In dvll suits. This Is because Informa- 
tlon must be sou^t and people located all over tbe country have to put things 
together in order to prepare a defense. The same Is true for cable television op- 
eratora. The subject OATV system may be located far from Washington, the 
FOO Issues its Notice from Washington and the cable system's counsel may well 
be located here as welL Buffldent time must be provided for an adequate 



5. Bubaectlon (b) (8) adds a laudable step to tbe due process required before 
a forfeiture may be imposed. Thus it gives tbe person who Is not llc^ised by tbe 
FCC two additional steps before he receives a Notice of Apparent Liability. How- 
ever, lines 34 and 25 in the first provision are vague In their applicability. Under 
the terms of this legislation the certified cable operator Is not tbe only person 
Involved in cable television operatl<m who is subject to forfeiture. Channel lessees, 
government access channel users, and dtiaens using cable access services are 
some of tbe others who could be subject to forfeiture. It would seem that these 
are tbe types of people who should enjoy tbe extra steps provided In subeectlon 
(b) (3) since they are not FCC permittees. Lines 24 and 2S can be read to ex- 
clude these persons from the operation of subsection <b) (3). TUs point shonld 
be clarified. 

e. The second proviso to subsection <b) (3) states that a pwson suspected of 
"tbe same conduct" will get no further notices but wiU be subject to continued 
forfeiture Uability. The words "same conduct" are too broad and vague. What 
Is being addressed here is a situation where a person is continuing to do the same 
thing which has subjected him to the first Notice of Apparent Liability. For 
etample, a broadcaster who continues to keep his logs improperly or a cable 
operator who has still not conducted the required performance testa. This Is 
perhaps as it sbould be. However, take the example of a channel lessee who is 
adjudged to have presented obscene material. Is subject to a Notice of Apparent 
Liability, and then displays a different program which is also suspected of being 
obscene. TUb person Is attempting to make good faith judgments on a very 
difficult area of ihe law. This could be Interpreted as being "same conduct" but it 
clearly should be the subject of a new Notice of Apparent Liability. NCTA does 
not believe this and other such examples are tbe types of actions whicb this 
proviso is attempting to address. The language should be accordingly tightraed. 

T. Subsection (b) (4) is a statute of limitations provision. This brings up the 
question of grandfathering for cable television. In addition to tbe legal ques- 
tion of Imposing forfeitures for conduct prior to tbe enactment of forfeiture 
l^slatlon, an equitable case exists for making this legislation prospective In 
nature since cable television has never been subject to this kind of penalty. 

8. Subsection (b) (S) (A) (HI) is vague with respect to whether the legislation 
intends to reach others besides the actual cable television operator. In other 
words, do the persons which subsection (b) (8) attempts to treat kindly become 
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subject to the maximum *20,000 forfeiture or 1b the intent to Include them In 
the section allowing only a $5,000 forfeiture maximum. NCTA hopes that the 
latter is the case. 

In conclusion, NCTA continues to eipress Its reservation about the tiDielinesa 
of this legislation In view of the upcoming Congressional examination of the 
FCC'S regulation of cable television and the necessity for comprehensive legisla- 
tion. In any event, as can be seen from the points made above, S. 2343 needs 
several revisions before it can be reported out of this subcommittee. May we 
again thank this subcommittee for the opportunity to submit this statement for 
the record. 

Sincerely, 

BoBEBT L. Schmidt, 

President. 

National Cable Television AssooiATion, 

WatMngton, D.C.. February IS, 1976. 
Bon. JoHK O. Pabtobe, 
Chairman, SKboommittee on Commitnicationt, 
US. Senate, Waehtnoton. B.C. 

Dear Ma. Cbaibuan : The National Cable Television Association, Inc., is a 
national trade association representing the cable television (or CATV) indus- 
try. Our membership consists of small. Independently operated CATV systems 
as well as larger multiple system operator corporations. NCTA has approximately 
1350 CATV systems in membership. These systems serve over 6,000,000 sub- 
scribers, about 60% of the nation's 10.000,000 CATV households. 

NCTA's interest In 8. 2847 has been stated informally in recent years to 
sponsors of similar legislation and we thank you for the opportunity to re-state 
our concerns, and to comment on statements made before this subcommittee by 
FCC Chairman Wiley and Leon Knauer. Esq., Counsel to the National Translator 
Association. 

In the tveglnnlng days of television broadcasting. It was quickly apparent that 
homes in many areas remote from TV transmitters were not able to receive 
satisfactory signals — If any at all. Two solutions were soon Introduced which 
proved to be highly competitive in some areas — translators and CATV systems. 

Although the low cost of translator operation pre-empted Introduction of CATV 
in some areas and the success of CATV mooted interest in translators in other 
places, we do not propose to rehash the old economic arguments. 

Our concern is a totally appropriate one for the Congress and the FCC to hear 
and consider in the interest of that part of the public which relies on one or the 
other — or both — services for reception of broadcast signals. 

At the outset, let us make clear that both CATV and translators are technically 
capable of providing satisfactory service to viewers. There are, however, compli- 
cating factors tliat may occur when the two co-exist in an area. The area may 
be much larger than the community served. 

The complications arise both from tlie technical and human failures. 

First, the home television receiver Is a primaiy source of problems. Manu- 
facturers did not and still do not build a TV set capable of rejecting a strong 
local signal even If no antenna Is connected to the set. As a result, the assign- 
ment of VHF translators to a community served by CATV results in unuseable 
channels on the CATV system. 

Historically the FCC has ignored tbe presence of CATV when allocating trans- 
lator frequencies. As an example. Cumberland, Maryland, a city of awroxlmately 
30,000 population Is located In a mountainous region where no television stations 
are receivable. One of the largesit of the early CATV systems was built to serve 
Cumberland. A flve-channel system was, at that time, state-of-the-art. It delivered 
signals to subscribers on channels 2 through 6. 

As tbe system was becoming established, the FCC received applications for 
translators to serve Cumberland. Over protests from the CATV system, the FCC 
granted authority for translators to operate In the center of the CATV system 
on channels. 2. 4 and 6. The result was chaotic for people who preferred tbe 
consistent service of the CATV system to the uneven performance of the trans- 
lators. The translators' signals carried different stations ttian those delivered by 
the CATV system, and the Inability of the TV seta to reject the translator 
signals resulted in two different pictures and two different sound channels com- 
ing in almultaneonaly. 
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Appeals to the FCC for relief were unenccesBrnl. Efforts to mlniralxe the 
problem coat tbe CATV system over C60,000. They used shielded coaxial cable 
to r^lace the internal antenna lead in each set and even built metal boxes to 
protect the sets from the unwanted signals. Interference was still visible. 

Aoother problem arises from an FCC attitude that seems to be baaed on the 
assumption that TV station signals do not reach berood what is known as the 
Grade B contour. In fact, most CATV systems receive at least one signal from 
greater distance. In the earl; days of CATV, distant signals were the ones 
CATV SfBtema delivered, leaving off local signals that could easily be received 
on small antennas. As channel capacitj' Increased, local signals were added. 

When the FCC assumes incorrectly that a broadcast signal does not extend 
beyond Grade B, and grants VHF translators authority to transmit on the same 
or an adjacent channel, It becomes impossible to receive a good picture from the 
station in areas where reception has been satisfactory. This causes problems 
not only for CATV systems but also for television broadcasters and for master 
antenna Installations in apartment buildings and hotels. 

Additional problems result From the fact that translators are unattended. 
Typically they are remotely located on hilltops. Usually the only time they are 
inspected is when failure occurs. Extreme temperature shifts, condensation and 
winds all conspire to cause deteriorating performance. Even shifts of freQuency 
sometimes occur. These factors signlflcantl; affect the viewing of those people 
who rely on translatore for TV reception. 

The Interference potential of existing unattended translators is well recognized 
— even if not documented to the satisfaction of the FCC, At present only UHF 
translators are authorized to originate 30-seconds per hour by nse of automated 
equipment. Additional functions by VHF-TV and FM radio translators have no 
track record at this time. 

We know that a considerable Investment in origination and interface equli>- 
ment will be required but have no experience on which to base predictions of 
reliability or additional interference potential. Bear in mind that the legislation 
proposed contemplates that the newly authorized services may be performed 
without an operator In attendance. At tbe very least, experimentation in these 
new areas should be required. 

In response to questions by Mr. Pastore, both Mr. Wiley and Mr. Knauer 
minimized the problems that exist. 

There is ample reason for Mr. Wiley's belief. CATV operators have tried for 
years to gain recognition at the FCC of the interference problem. They have 
been discouraged repeatedly by statements from the FCC to the effect that 
CATV has no right to protection from a licensed broadcasting facility. This 
hostile attitude has continued even after CATV was brought under FCC regula- 
tory Jurisdiction. 

Mr. Kneuer's submission for the record of "all the complaints" presented to 
the FCC contains repeated examples of statements by the FCC that could only 
discourage any further expenditure of time and money seeking relief, e.g, : 

"In any event, a translator Is not required to protect a CATV system against 
Interference to subscribers' reception." 

"A 12 channel capacity CATV must make adjustments to accommodate trans- 
lator operations," 

"The CATV system is not entitled to protection for its own off-the-air plcknp 
in the absence of any Indication that the translator site was deliberately located 
to cause interference to the CATV system," 

"Grant of a VHF translator station will not be denied on the grounds of 
Interference to reception by CATV subscribers. The CATV has remedies available 
to it. It may, for example, relocate Its headend or use microwave relay stations 
to Import signals." 

The attached letter from Wally Briscoe of NCTA (attachments A i B) to 
Congressman Richard Shoup, following Introduction of H.H. 14914 In 1972 con- 
tains the results of an admittedly hurried survey conducted In an effort to 
demonstrate to Mr. Shoup that problems did, In fact, exist. Mr. Shoup sent the 
letter and survey to the PXXl for comments, prompting the attached response 
signed by then Chairman, Mr. Bureh, containing statements similar to those 
referred to above, (attachment C) 

This compilation of evidence that a problem exists did not prompt the PCC 
to investigate. They could have used their field inspectors to gather data suffi- 
cient to confirm that a problem did exist. Instead the Burch letter rejected the 
information on the basis of no engineering data having been presented. 
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SnbjectlTe tbe comments may be, but the? are comments of cable engliieera 
who live with an interference problem Ignored and rejected by the only agency 
charged with responaibiUty to prevent radio Interference. 

NCTA, in this statement, does not oppose the concept of S. 2847. Our argument 
Is not a competitive one. Rather, we are concerned that this bill la the only 
apparent vehicle lor directing the FCC to recognize and deal with the problems 
of translator interference with CATV system operation. 

There Is one obvious solution. Conversion of translator operation to TIHF 
frequencies would take them off the frequencies used by CATV to distribute 
signals to subscribers sets. More attention to choice of channels could even 
eliminate the co-channel and other off-air reception problems. But our proposed 
further amendment of Section 318 Is not that apeciOc. We will be satisfied 
Initially with a GongreBslonal directive to the FCC to recognize the problems and 
take steps to mitigate them. 

We ask that clause (4) of the first proviso of Section 318 of the Communica- 
tions Act of 1934 (47 U.S.C. 318) be amended by inserting following "Provided 
farther, that the Commission" : shall take remedial action to eliminate and 
liereafter prevent electronic interference 6v re-J>roadca»ting facilitiet with other 
authorized communication* faoilitiet, and. 

Other language accomplishing this wonld be acceptable. 

We are now beginning a re-survey of those responding to our 1972 survey and 
others. Ilie results will be made available to the committee as soon as possible. 

The problem that underlies this whole dlscuBslon is one of national significance. 
It should be resolved at a policy level^ — not In an adversary proceeding. Simply 
stated, the United States is running out of frequencies needed for alt manner 
of communications. 

Two possible solutions are apparent. One is allocation of more frequencies to 
the United States— a prospect less likely to offer a long range solution as others 
in the world Increase their demands. The other is more efficient utilization of 
existing frequencies. 

About half oF all U.S. frequencies are allocated for television broadcasting. 
Where there is Inferior reception combined with a population too small to support 
television stations, low power transmitters known as translators are permitted 
to operate on allocated TV channels. 

Typically, translators authorized for this purpose are oriented to serve small 
communities. More sparsely settled rural areas are the last to be considered, and 
there are vast thinly populated areas vrith leas than adequate service, if any at 
all. Conceivably translator orientation could be aliifted from "downtown" in 
those communities with other reception options and re-positioned to serve rural 
areas. Although this would result in higher coat to people now relying on transln" 
tors, but there simply is not enough frequency apace available to do the whnli' 
Job with translators. 

The frequency space allocated to a single translator. Intended for service to 
a small community, is the same 6MH. required by a broadcast television station 
serving a major dty. 6MH, is almost six times more space than the AM radio 
service occupies. It could accommodate thousands of voice and data channels. 

Proliferation of translators, absent a clear national policy regarding thet- 
allocation ; can result in practical pre-emption in perpetuity of those frequencies 
or sacrifice of a very substantial investment by translator operators when those 
frequencies are pre-empted for priority use. 

It Is therefore important to take a careful look now at this service and Its 
implications for future telecommnnlcations operations In the United States. 

While consideration of this seemingly innocuous price of legislation may appear 
an odd forum in which to raise these questions, it must be done somewhere. And 
since one effect of this bill might be to increase the number of translator anpllca- 
tlons, It is not Inappropriate. We urge those responsible for national policy In 
telecommunication B to take note. 

Sincerely, Hobsw L. ScHMmr. 

Attachments. 

Natiohai. Casile Television Association, 
Hon. Richard G, Shotjp, September IS, 19Tt. 

Brmiie of Revretentaiivea, Zionptcortfc Office BtUWini;, 
WasMnt/ton. D.C. 

Deab Conobhssmas Shoup: As I promised, we have surveyed our Indostry 
to determine whether and to what extent the problems we described still exist 
The nature of the survey and the time we have been able to devote to It limited 
ne in the amount of detail we can provide. 
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XerertbdeBa, onr lOO CATT systeiBs with trmnslators in or necr tbelr con- 
mnnitlw respoodML 57^ or tbem reported problems caused by tnnsiBton. 

To undeniaiMl oar coDcern yon most know first tbat signals dellrered on 
GAIT BTStoDS are delirered cm Channels 2 throogfa 13. To attempt to nae other 
freqoaacfes requires cnrr^itlr an additional expMise of rooghly $G0 per home 
plus sisniacaitt additional expense In sfstem equipment, posaiblj' inTOlTlns 
complete reconstruction. 

Moet of the problems leported are the reenlt of translators operating on the 
same freqnencies nsed for cable distribntlon. 

To summarise the typ^ of problems : 

L Strong translator signal is picked np by snbacriber tdevisioa recclrer com- 
ponenta (not the antenna). Whether the program broadcast by the translator la 
the same as that carried b; the CATV system makes no difference. The irtcture Is 
affected on the subscriber's receiver. 

2. Strong tran-ilator signal Interferes with abiltiy of CATV antenna to receive 
^gnala from a telerlslon broadcast station when the translator and the station 
operate on the same or adjacent channels. Again, it makes no difference if the 
prt^rams are Identical. Interf««nce la still produced. 

3. Unacceptable quality from translators where CATV systems much carry 

4. Similar problems with FM radio tranelatore. 

5. General inefficiency of translators and lack of maintenance. 

In the enclosed compilation of onr responses, we have used some of the Ian- 
gnage of the responders In order to convey a sense of the f eeUngs of frustration 
created by the problems. In addition, we have classified numerically to correspond 
to 1-5 above. 

Aside from the conflicting interests Involved la operation of translators, CATV 
systems and television and FU radio broadcasting stations, the vicUms of the 
above problems are the public. Their Investment In television receivers Is prob- 
ably greater than the a^regate investment of the parties to this dispute, and It 
is their ability to receive good pictures that Is being unnecessarily affected. 

The least expensive modification to correct the entire problem Involves the 
translator. In some cases a change of frequency could he accomplished by substi- 
tution of a new crystal. Even If total replacement were required, the expense 
would probably not exceed tlO,000. It doesn't take many homes with an average 
Investment of (300.00 to put the problem In a new light. We have been trying 
for years to make this point with the FCC. 

To my knowledge there have been only two formal proceedings involving trans- 
lator /CATV problems— one at the FOG, one In the courta As a result, this may 
well be the first efl^ort to document the scope of the problem. 

Historically, the FCC has Ignored It— even, as in Cumberland, Maryland, grant- 
ing VHF translators permission to operate In the center of an existing system 
(see enclosure from Cumberland). 

Now, let's assume passage of your bill and subsequent rulemaking by the FCC 
lo authorize substitution of commercials by translators. In order to develop this 
capability, and expenditure at least equal to the original cost of the translator 
would be required and a whole new set of maintenance nightmares would ensue 
for the translators. Helical-scan video tape recorders are notorious for their 
current unreliability. Since many, If not most, translato'ra are located In the hills, 
it Is not clear how the local originations inserted by translators can be con- 
veniently or economically handled. 

It Is partlcularlj noteworthy that only 18% of those responding Indicated good 
performance by translators. Admittedly, these are subjective observadone and 
probably not without some bias, but It does not bode well for results to be ex- 
pected from expanded operations requiring more sophistication, 

What we have sought to demonstrate Is not our total opposition to translators, 
but our very real and justifiable concern about equitable treatment for CATV 
vls-a-vls other regulated communications media. It Is apparent from our limited 
surrey that of those Indicating no problems from translators, almost all are 
referring to UHF translators. That supports onr contention that assignment to 
UHF would not only preserve translator service where It is needed, but would 
relieve the CATV and broadcast Industries of Intolerable problems. 

For that reason, we would urge modification of your bill and POC procedures 
to deal adequately with the Interference problems. 
'Sincerelj-, 

Wallt Bubooe. 

Enclosures. 
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Fedebal CouuxrmcA.umve Comhibbioit, 

WaihinBtoii. D.C., May 2, 197S. 

Hon. RiCHABD G. Shocp, 

House of Representatives, 
Wa»htnffton, B.C. 

Dear Mr. Shovp: This refers to your commtmicatloii of April 6, 19T3, In con- 
nection with a letter whicb yon received from Mr. Wally Briscoe of the National 
Cable Television Aasoclatiou, Inc., concerning interference by televiaion trans- 
lator stations to cable television systems. 

As you are aware, tbe bill which you introduced in the Honse of Hepreaenta- 
tiyes to amend section 318 of the Commnnlcatlons Act of 1934, as amended, would 
not affect the frequencies on which translator stations operate and there Is, 
therefore, no connection between the bill and any problems which may exist 
with respect to Interference between translators and cable television systems. 

It 1b not possible to provide helpful comments on the alleged interference prob- 
lems between translators and cable television systems because the NCTA "trans- 
lator study" is subjective and provictes no engineering basis for the conclusions 
which have been reached. For example, it is not possible to ascertain the basis 
for the evaluation of translator performance; e.g., "fair", "poor", "good", etc. 
Obviously, Individual Judgments will differ and I would expect that the transla- 
tor licensees would differ substantially from NGTA's evaluatlona. It Is general 
Commission policy that where a specific complaint Is made by a cable television 
system, supported by an adequate engineering showing that interference Is being 
caused, the Commission will first look to tbe translator applicant or operator 
for necessary adjustments. If a persuasive showing is made tliat no adjustments 
can be made in the translator operations or that such adjustments as can be made 
would not remedy the problem, the Commission will then look to the cable televi- 
sion system for adjustments in the system. The Commission has made it clear 
that it expects flexibility and cooperation from both parties. 

The question of whether all translators should be required to operate on UHF 
frequencies is one which has been given serious consideration by the Commission. 
The problem is principally economic. UHF translators are far more expensive 
to purchase and to operate than VHF translators and translator licensees are, 
for the most part, nonprofit community-supported organizations which are de- 
pendent upon voluntary public financial support for their existence. There Is 
also a serious question as to whether UHF frequencies could be found for the 
more than 2,000 translators now operating on VHF frequencies. 

To the best of my knowledge, few of the Instances of alleged interference by 
translators to cable television systems listed in the study have been brought 
to the Commission's attention. Where valid complaints of interference Irnve been 
submitted, appropriate action has been Initiated by the Commission's staff. 

The Commission is convinced that both systems provide a valuable public serv- 
ice and that they can and must co-exist. The expectation that cable television 
systems must be prepared to make necessary adjustments in their systems to 
accommodate translators is based on the fat that, almost invariably, transla- 
tors are the result of a popular demand for television service. Cable television 
systems frequently cannot reach all of the people who can be served by 
translators. 

From time to time, where translator-cable conflicts have been brought to 
the Commission, it often develops that the cable television system Is poorly 
constructed, inadequately Insulated, or not properly maintained. The fact that 
many communities enjoy both cable television and translator service Indicates 
that where there is the will and the effort, the systems can supplement one 
another and together, contribute to the putillc welfare. The Commission will 
continue to expect cooperation from its translator licensees and will make every 
effort to require such adjustments as may be necessary to enable the two types of 
systems to co-exist harmoniously. 

If I can provide further information to you in this matter, please let me know. 
In accordance with yonr request, your enclosure is returned herewith for yonr 
flies. 

Sincerely, 

Dean BrBoH, 

Ohalrmait. 
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Natiohal AasocuTToiT or Bboasoastem, 

WathingttM, D.C., March i, 1978. 
Hon. John O. Pastobb, 

ClMirman, Butcommittee on Communication*, Seftate Commerce Committee, New 
Senate Office Building, WagMngton, D.C. 

Dear Mr. Chalmiaii : We appreciate Che opportunity to comment on S. 2847 to 
amend Section 318 of the Communications Act. 

Among other proTisions, the Mil would permit unattended operation of FU 
translators and appears to anthorlze the FCC to institute rulemakiiig procedatea 
to permit FM translators to originate commercial messages. 

At ttie outset, we wish to emphasise our strong support for translator atatlona. 
They provide low-density population areas with diverse broadcast service at very 
low cost. We believe, as a matter of public policy, tbat the Federal Qovemmmt 
should continue to support the develtqiment of translators as a means of serving 
areas deprived of adequate broadcast service. 

To this end, we support the proposal to permit unattended operation of FM 
translator stations. However, we are deeply concerned about the adverse effect 
upon existing local radio broadcast service that would result from the lose of 
advertising revenues, should FM translators be authorized to originate commer- 
dal messages. To permit FM translators to insert local commercials in the attrac- 
tive programming of distant stations, many of which are originating in large 
markets, would seriously Injure the financial health of smell local stations who 
can ill-afford to lose any revenue. The ultimate result would be impairment of 
the local station's ability to serve the public interest. 

We wish to reemphaslze that, in principle, we believe translators serve an 
important and useful function and therefore should be supported. 

niank you for the opportunity to provide our comments on this legislative 
proposaL 

ViNCBHT T. Wabelewski, PreaideiU. 



Feoebal Comuunications Couutssior, 

WatJUngtoit, D.C, March 29, 1976. 

Hon. JOBH O. PASTOBK, 

Ohoirman, 8ul>oommitlee on Communication*. Committee on Commerce, U.S. 
Senate, Waihtngtoti, D.C. 

Deak Mb. Chaibuak : This Is In response to your request for the Com- 
mission's comments on the statement submitted by the National Cable Television 
Association on S. 2343. 

S. 2343 was Introduced at the request of the Commission. It is the most 
Important Item in the Commission's legislative recommendations to the 94th 
Congress. Essentially, this bill would amend the Communications Act of 1984 
to unify and strengthen the Commisfdoa's forfeiture authority. 

Section 5(B of the Communications Act now provides for forfeitures In the 
broadcast services, while section 510 provides separately for forfeitures appli- 
cable to non-broadcast radio stations. S. 2343 would repeal section 510 and place 
ail cUsseg of forfeitures under section 603. Additionally, section 508 would 
be enlarged in scope to cover persons subject to the CommunicatlouB Act but 
not now under the forfeiture provisions — such as caUe televi^on systems, users 
of Part 15 or Part 18 devices, persons t^wratlng without a valid station or 
operator's license, and some communicattons equipment manufacturers. 

We appreciate NCTA's agreement with the Commission that "IFlorfeiture 
is a l^ltlmate weaprai In the arsenal of a regulatory agency which seeks to 
fairly enforce Its rules." However, we must strongly disagree with NCTA's 
position that such forfeiture authority Is "premature" in light of the poMtbitlty 
of Congressional action on comprehensive caWe legislation. 

Cable l^slatlon has been pending before the Congress since 1960 and we 
have no firm Idea as to when such legislation may ever receive CongresRlonal 
approval. Moreover, It Is our belief that any legislation which may pass Con- 
gress will Include some federal role In the regnlation of the cable industry 
Furthermore, the Supreme Court has clearly upheld federal jurisdiction over 
cable, and the fact that questions may be raised about the scope of that 
jurisdiction lu no way validates vloUtion of Commlsalon rules today We 
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therefore bellere tbst any delay la provldinE forfeltnre antborlty to the Oom- 
mlssioD la unwarranted. 

We Bhonld emptmalxe that, oa le tbe case with broadoait licenwea, only a 
small number of cable systeniH will ever present occaaloao tor the ImpoaltltKi of 
forfeitures. The great majority wish to, and do, abide by our rules. However, we 
believe that forfeiture authority U absolutely necessary to our regulatory 
efforts to deter violations of our rules by this ainall number of ayatems. With- 
out this authority, the Commission Is limited to the cumberaonie and time- 
consuming procedures of cease and desist proceedings and. If a cable television 
operator chooses to disregard a cease and deeUt order, enforcement must be 
through civil contempt proceedings by the Department of Justice. Buch a pro- 
cedure has not been an effective deterrent to violation of the Commission's rtdet. 

While we disagree with this general poeltlou taken by NCTA, they have pro- 
vided the Subcommittee with a number of suggested changes to Improve S. 2343. 
Some of these suggestions are helpful and constructive and, we believe, an Item- 
by-ltem analysis of NSTA's substantive ctmun^ita on S. 234S will be of value 
to the 8ut>commlttce. 

1. Subsection (b)(1) of 8. 2343 concerns both violations of authorlzatloiu 
( (b) (1) (A) ) and violations of rules ( (b) (1) (B) ). The standard for vlolatlm 
of authorizations under both the present and proposed statutes Is "falls . . . 
substantially". There Is presently no "substantially" element where violation 
of a rule Is concerned. NCTA has noted that the (mly cable refermce (the word 
"certificate") In Subsection (b)(1) is In the rule violation subpart They have 
asked why the "substantially" test should not apply, since violation of an 
authorisation (the cable certificate) Is Involved. 

Since the certlflcate of compliance contains only perfunctory language about 
the obligations of a certificate holder, enforcement action would usually be 
directed against violattou of a spedflc cable rule, not the general terms of a 
certlflcata However, we agree that violation of an authorization, regardless of 
whether it is in the broadcast or cable services, should be dealt with under the 
same standard. Therefore, we suggest that, to avoid confusion, the word "certif- 
icate" should be deleted from subsection (b)(1)(B), and subsection (b)(1)(A) 
should be amended to read as toUawa : 

(A) willfully or repeatedly fails to comply substentlally with the terms 
and requirements set forth in a license, permit, oertiflcate, or other Instru- 
ment or authorization issued by the Commission. 

The effect of such change In language will be to make clear that, as an au- 
thorisation, a certiftcate violation is subject to a "substantially" test, Just like 
a broadcast license violation, but a rule violation, whether t^ a cable operator 
or a broadcaster, is not subject to such a teat. 

2. NCTA questions use of the standard of "willfully or repeatedly" In sub- 
section (b) (1) and suggests that this standard should be changed to "willfully 
and repeatedly". The suggested purpose of this change Is the deletitm of pos- 
sible forfeiture liability for repeated though non-willful violations. 

"Willfully or repeatedly" Is part of the present statutory language. The 
change suggested would therefore lessen the Commission's existing forfeiture 
authority. Furthermore, even though the stated purpose of the proposed change 
is the elimination of possible forfeiture liability for repeated though non-wIUful 
violations, that would not be its only effect. Rather, adopUon of the language 
suggested by NCTA would deny forfeiture authority for single though willful 
violations. We must strongly oppose such a change. 

NCTA has also stated that "Inadvertent violations have not normally been 
subject to Commission forfeiture actions" and that the proposed change In lan- 
guage should be made on this basis. This statement is inaccurate. In administer- 
ing the present statute as to broadcast licensees and permittees, the Commission's 
present practice is to impose forfeitures for willful violations, with but few 
exceptions, only where the officers, directors or management-level employees had 
knowledge of the facts constituting the violation. Since the typical forfeiture 
proceeding does not Involve a hearing, there is usually little evidence as to who 
had knowledge of the facts, other than the lower-level employee making log 
entries. Thus, most broadcast forfeiture orders rest on a finding of repeated 
violations. It Is believed that this Is appropriate. For example, if a standard 
(AM) broadcast station operates overpower, the listening public receives de- 
graded service and/or the other stations receive Interference because of the 
offending station's Ignorance, carelessness or lack of adequate supervision. Hie 
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forfeiture proceeding Is an eftecUve tool to discourage such ignorance, careless- 
ness or lack of supervision. As the Commission stated in one of Its earliest for- 
feiture proceedings : 

Forfeitures were authoriaed to obtain greater compliance by licensees with 
tbe terms of their licenses and the Commission's rules, and to deter non- 
compliance. If serious, repeated violations are excused withoat sanction, the 
sanction of forfeiture will not be the effective too! It was intended to be. 
Rather than being deterred, licensees would be encouraged to continue vio- 
lating rules and to depend upon excuses and promises to avoid tlabillt]'. We 
intend to use the forfeiture proceeding, as we twlieve It was intended to be 
used, to impel broadcast licensees to become familiar with the terms of 
their licenses and the applicable rules, and to adopt procedures, including 
periodic review of operations, which will insure that stations will be op- 
erated in substantial compliance with th^r licenses and the Commission's 
rules. (Cro well-Collier Broadcasting Corp. 44 FCC 2444, 2449-60 (1961) ). 
The Commission urges, therefore, that the phrase "willfull; or r^^eatedl;" 
be retained. 

3. NCTA has suggested that the proposed statute be amended to require that 
the source of the information as to the suspected violation be included In the 
notice of apparent liabilit;. 

Although the identity of a complainant is often known or made available to a 
Commission regulatee, the Commission strongly urges tbat such disclosure not 
be required, as suggested by NCTA. The Commission does not have the staff or 
resources to closely monitor day-to-day operation of all of the activities it regu- 
lates. Consequently, it relies heavily on information from the public or compet- 
ing enterprises to uncover possible violations of the Communications Act, or 
applicat>le Commission policies and rules. Many complainants, rightly or 
wrongly, fear that if their identity Is disclosed, they will be retaliated against. 
It should be noted in this regard that the Freedom of Information Act recognizes 
this concern by classifying documents from confldential sources as not routinely 
available for public inspection. See 5 U.S.C. 552(b) (7). Furthermore, we believe 
that due process is adequately met by providing date, facts, nature of act or 
omission, and specific rules or authorization involved. Analogies to discovery 
rules for bearing proceedings and witness lists in civil and criminal trials are 
inapposite, since it Is clear that the proposed legislation does not envision a 
forfeiture proceeding as requiring that high level of due process (e.g., there is no 
provision for any oral presentations or cross-examination of witnesses). Of 
course, the Commission might elect, on a case-by-case basis, to provide more 
information (waiving an FOI exemption for good cause shown), but the Com- 
mission should not be obligated to do so. 

4. NCTA has requested that the minimum time to respond to a notice of appar- 
ent liability be specified in the statue as 60 days. The present and proposed 
statute specify a "reasonable period" tor response as prescribed by Commission 
rule or regulation. 

The Commission is opposed to any change in this language, since it providcB 
the flexibility that is needed to insure sufficient, but not excessive, time for an 
adequate response. A statutory 60-day period would serve only to delay unneces- 
sarily the processing of forfel'tures. 

The Subcommittee might wish to note that the present time for broadcast 
forfeiture proceedings is set at 30 days. (47 C.F.R. 1.621). The Commission and 
its staff routinely grant extensions of this period if needed by a station to pre- 
pare a full response. It is not believed that the present system presents any hard- 
ships or that cable operators will require more time than others to respond to 
Notices of Apparent Liability. 

5. Subsection (b) (3) essentially provides a special procedural protection for 
those persons who may likely be unaware of Commission regulations. For such 
persons no forfeiture could attach unless prior to the issuance of a Notice of 
Apparent Liability the Commission has sent a notice of the violation and has 
provided an opportunity for a personal interview and the person has thereafter 
engaged in the prohibited conduct. This procedural protection would not be avail- 
able to any person engaged in an activity that requires the holding of a "license, 
permit, certificate, or other authorization from the Commission, or Is providing 
any service by wire subject to the Commission's Jurisdiction". NCTA has criti- 
cized this last phrase "or is providing any service by wire subject to the Com- 
mission's Jurisdiction" as vague and open to a construction which would exclnde 
channel lessees or access channel users from the procedural protection provided 
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by the subsection. That was not our Intent. We are therefore amenable to clarifl- 
cation of this point either b; inclusion of a statement to this eflect In the Sub- 
committee's report or by deletion of the phrase "or Is providing any service by 
wire subject to the Commissions' jurisdiction' 'from subsection (b) (3). 

6. NGTA has also criticized the second proviso of sulTsectioD (b) (S) which 
states mat a person who is subject to the special procedural protection and has 
received a "notice of violation" will not receive another "notice of violation" if he 
tliereafter engages in the "same conduct" for which the flrst notice was Issued. 
Speclflcaily, NCTA lias suggested that the words "same conduct" are too broad 
and vague. As evidence of this they pose a hypothetical situation where "a chan- 
nel lessee is adjudged to have presented obscene material, is subject to a Notice 
of Apparent Liability [sic— 'Notice of violation], and then displays a diCterent 
program which Is also suspected of being obscene". NCTA suggests that such a 
person should not be subject to a new Notice of Apparent Liability. 

We believe that NCTA has misconstrued the purpose of the special procedural 
protection in subsection (b) (3). 'Hie special procedural protective device of an 
initial "notice of violation" Is meant only to inform those persons who may likely 
be unaware of Commission regulations that those regulations exist and that their 
conduct is apparently in violation of them. Clearly, the Commission agrees with 
NCTA that obscenity Is a particularly difficult area of law. However, once a 
cable lessee has been notified of Commission rules on this subject, he would be 
In a position no different from that of any broadcaster or cable operator. This la, 
we believe, appropriate, and we would oppose any change in the language of the 
second proviso of subsection (b) (3). 

7. NCTA has suggested that subsection (b)(4), the statute of limitations 
provision, raises a legal question as to the imposition of a forfeiture for conduct 
prior to the enactment of forfeiture legislation, and that an equitable argument 
can be made that tbe legislation should be prospective In nature since cable tele- 
vision has never been subject to forfeiture. 

We think this position is unfounded. Farther, we are not aware of any case 
law wbidi raises a legal question as to this issue. When the original forfeiture 
statute was enacted in 1960, there was no "grandfathering" for conduct occur- 
ring prior to enactment of the legislation, and we do not believe that the result 
should differ in this Instance. This legislation does not declare certain conduct 
to be illegal for the first time and no new rules ere being imposed for which a 
penalty is being prescribed for prior conduct, Tbe only point at issue Is the pen- 
alty for illegal acts, which, we should add, have been illegal for many years. 

8. NCTA's final criticism of 8. 2343 is that subsection (b) (5) (A) (Hi) is vague 
with respect to whether the legislation Intends to reach others In addidon to the 
actual cable operator. 

Subsection (b) (5) (A) provides for a maximum forfeiture of $20,000 for multi- 
ple violations by a common carrier, broadcast license or permittee or "(ill) a 
person engaged In distribution to the public of broadcast signals by wire or en- 
gaged in distributing to the public other program services by wire if such activity 
is the subject of Commission regulation" and (b) (5) (B) provides a $5,000 maxi- 
mum penalty for all other persons. The language in subpart (ill) was not meant 
to apply the $20,000 limit to persons such as channel lessees, or public access 
users. 'Therefore, we would have no objection to inclusion of apprc^rlate state- 
ments to this effect in the Subcommittee's report. Also, If it is the Subcommittee's 
wish, we would have no objection to the deletion of subpart (ill) if it is replaced 
with a new subpart (lii) with such language as "(ill) a cable television operator" 
or "(iii) a person engaged In cable television operations subject to the Commis- 
sion's jurisdiction". 

Additionally, I would like to point out that the Administrative Law Section 
of the American Bar Association has suggested that subsection (b)(4)(A), 
which extends the current statute of limitations for broadcast licensees to one 
year or the current license term, whichever Is longer, may be unfair to those 
licensees whose terms may Ije extended beyond the regular three-year period be- 
cause of pending adjudicatory proceedings. 

It was never our intent to allow forfeiture liability to be imposed indefinitely 
in situations where a licensee's term is ext«ided. Therefore, we would recommend 
that subsection (b)(4) (A) be amended to read 

(4) No forfeiture liability under paragrairii (1) of this subsection (b) shall 
attach for any violation — (A) by any person holding a broadcast station li- 
cense under title III of this Act If tbe violation occurred (1) more than one year 
prior to the date of the issuance of the notice of apparent liability or (ii) prior to 
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tbe data of the iMoance ot the notice at apparent Itabllltr or (li) prior to the 
date bestnning the current U<»nM term, whltdiever Ib earlier, but In no event 
more thtm iKree year* prior to the date ot the UntOMoe of the noiioe of apparent 
UabiUtv. 

Flnall)', let me close with the brief rdteratloii that this leglaaltlon Is, In onr 
opinion, vitally important to the Commission's regulator]' efforts and, let me em- 
phasln oar hope that it will receive the Sabcommittce's attention as soon as 1b 
possible. 

Sincerely yours, 

BlOHASO E. WlUIT, 

Chairman. 

FEDKaAL CouucnicATTons Coumibsiok, 

Waahinfftott, B.C., March ZB, 1976. 
Hon. JoHiT O. Pastobi, 

Chairman, 8uboommUtee on Commwntoatioiu, Committee on Commerce, U.8. 
Senate, Wathlnoton, D.C. 

DcAS Ma. Chaibuait : Tills is in response to your request for the Commission's 
comments on the statement submitted by the National Cable Television Aaso- 
elation on S. 2SA1. 

S. 2S1T would amend | 318 of tbe Communications Act to enable the Com- 
mission to authorize translator broadcast stations to originate limited amounts 
of local programming and also to authorize FM radio translator stations to 
operate without a licensed operator as Is now permitted for television trans- 
lator stations. I must empbaslze Immedlatelr that this is all that 8. 2847 would 
do. 

Section 318 of the Communications Act limits translator stations to the 
rebroadcast of signals of their primary stations. They are not allowed to make 
any significant alteration of the charai^teristlcs of the Incoming signals and, 
while the Commission has interpreted | 318 to allow 30 seconds of commercial 
advertising per hour by television DHF translators, no program origination Is 
allowed. Because of these restrictionB, such stations are not self-supporting. 
Bather, tbe; must rely on public generosity for tbeir support. Fnrtbermore, in 
many instances, these restrictions deprive those people dependent on translator 
service of their only possible source of local programming, such as emergency 
weather alerts and Information on local political events. S. 2847 would solve 
these problems by giving tbe Commission authority to allow a limited amount 
of program origination on such stations. 

S. 2847 would not set a spcdflc limitation on the amount of local origination 
that would be permitted. Rather, It would be tbe responsibility of the Com- 
mission to set an appropriate limitation. We contemplate that snch a Limitation 
could best be determined In a rulemaking proceenling where the comments of 
all Interested parties could be analyzed and evaluated. I should empbaslze, as 
I did in testifying before your Subcommittee, that the Commission in deciding 
on an appropriate limitation would still be bound by the requirement of 1 818 
that such originations be limited to the extent necessary to ensure that trans- 
lators stations retain their primary characteristic as rebroadcast stations. 

NCTA has stated that they do not oppose the concept of S. 2847 and that 
their "argument" Is not a competitive one. Rather, they are "concerned that 
this hill Is the only apparent vehicle for directing the FCC to recognize and 
deal with the problems of translator interference with CATV system operation." 
To accomplish this purpose, NCTA has proposed an amendment to 8. 2847 which 
would require that the Commission "take remedial action to eliminate and here- 
after prevent electronic interference by rebroadcasting facilities with other 
authorized communications fadlltles." 

We agree with NCTA that this Is "an odd forum in which to raise these 
questions." 8. 284T's basic purpose Is, to authorize tbe Commission to look at 
tbe possibility of allowing a limited amount of program origination by trans- 
lators. As we have stated before, we cannot perceive how this proposal would 
have any effect on tbe matter of electronic interference since it would have not 
effect the frequencies on which translators operate. Furthermore, we disagree 
with NCTA's belief that this legislation would lead to a significant increase 
in the number of translators. In any event. If the bill Is enacteil, cable operators 
would have ample opportunity to present their views at the rulemaking oroceed- 
Ing the Commission would institute before adopting any rules to effectuate 
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the statute. I might add that anch a proceeding Is, In onr belief, a far more 
appropriate fomm for these rlewB. 

However, since a nnmber of mlfdrnpiesslons may hare been raised by NCSTA's 
statement, we believe it wonld be of ralne to the Snbcomtnlttee if we "set the 
record stralgbt." For example, NCTA has pointed to a situation In Cnmberland, 
Maryland, as evldwce that the "FCC has ignored the presence of CATV when 
allocating translator frequendes." That \b not the case. The Cumberland, Mary- 
land situation to which NCTA refers is, we bellere, the Tri-State I'elefMon 
Tramlatorg, Inc. case, which involTed seven applications for new VBF transla- 
tors filed by Tri-State Telerislon Translators, Inc. In 1964. These applications 
were opposed by Potomac Valley TV Co., operator of a cable television system in 
Cnmberland. On October 6, 1966, the Commission designated the applications (or 
hearing, specifying a number of Issues Including one as to the effect of grants 
on the cable system. (TrUState TeleviHon Trantlatort, Inc., 2 FCO 2d lOU) 
The cable television system was made a party respondent but, prior to the com- 
mencement of the hearing, withdrew from the proceeding. Five of the seven ap- 
plications were subsequently granted by the Hearing Examiner. Subsequently, 
Mountain Television, Inc., successor in interest to Potomac Valley, In on ap- 
plication for a new UHF television station to serve CumlKriand (opposed by 
Tri-State), Died a petition requesting an order to show cause against Tri-State 
to require It to show why its translator authorizations shonld not be modified to 
UHF frequencies. The Commission refnsed to issne the order because It had 
recently afforded the UHF-TV applicant a full opportunity to support Its argu- 
ments in the evidentiary hearing. 

Mountain Television made another efFort in Jnly, 1866, when it filed another 
request for a show cause order against Trl-State. The Coromission issued a show 
cause order to Tri-State. {Tri-State Tranelatorg. Inc.. 9 FCC 2d 764). However, 
after a full hearing, but before the Hearing Examiner issued his decision, Trl- 
State, in November, 1968, voluntarily discontinued operation of its VHF trans- 
lators and dismantled them, forfeiting the authorizations. 

NCTA has also suggested that cable opeartors have tried for years to gain 
recognition at the FCC of the interference problems caused by translators. As 
evidence of these problems, NCTA notes a survey it conducted in 1972. 

We believe that the letter from Chairman Dean Bnrch to Congressman Richard 
O. Shoup of May 2, 1973, a copy of which la attached to NCTA's statement, ade- 
quately explains why that survey was of little use to the Commission. Its sub- 
jective nature and lack of engineering data did not give the Commission a basis 
to evaluate translator performance. Furthermore, we have made a detailed search 
of our flies in an effort to confirm the contrition of NCTA that translators are a 
continuli^ source of interference to CATV systems. That search has revealed only 
18 complaints concerning co-channel or adjacent channel interference on CATV 
systems in fiscal year 1976 and most of those complaints concerned interference 
caused not by translators but rather by nearby broadcast stations which were 
apparently "overloading" the cable enstomer'a television receiver. While it is 
possible that, If true, the "hostile attitude" of the FCC might deter some from 
engaging in costly or protracted litigation seelting relief, it Is patently unbeliev- 
able that this supposed attitude would deter the simple mailing of complaints 
to the FCC. In any event, I must reiterate that cable operators will be given 
ample opportunity to present and document their views at any rulemaking pro- 
ceeding which mlgbt follow enactment of this legislation. 

Finally, the Commission is opposed to the amendment of 8. 2847 suggested 
by NCTA. That opposition is based on our belief that the purpose of the amend- 
ment is not appropriate since there Is no connection between this bill and any 
of the problems which may exist with respect to interference between translators 
and cable television systems. More specifically, our opposition Is also based on two 
flaws inherent in the amendment Itself. First, to the extent that the proposed 
amendment would legislatively require that the FCC "weigh the gains and 
losses" to the public of ofF-the-air and cable television service, It is superfluous 
since such a determination Is already made by the Commission when It processes 
any application for translator service. Second, it is not appropriate, in our belief, 
for cable television service to be legislatively placed In a preeminent position 
to translatar service. We are convinced that both systems provide a valuable 
public service and that they can and must co-exist. The Commission has made 
It clear in the paat that we expect flexibility and cooperation from both parties. 
We will continue to expect this flexibility and cooperation because we are flrmiy 
committed to the belief which Chairman Burch pointed out In 1973 that "where 
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there U the will and the eflFort, me systems can aapplement one another axt& 
together, contribtite to the public welfare." 

Sincerely jours, , 

BlcnABP B. WnxT, 

WQ.KIHBOR, GBAOUIT A BABKEB, 

WaeMneton, B.C., April 2, 1976. 
Hml John O. Pastobe, 
BHbcomtitittee on Communication*, 
Senate Commerce Committee, Waahi»i/ton, B.C. 

Dear Senatob Pastobe : This is to ampUfr the position of National Translator 
Association on that portion at S-2847 which would permit television and FM 
translator stations to originate pcosrammlng. This amplification Is attrihntable 
to our understanding that some segments of the broadcast and catde indnstrles 
are t^mxwed to origination hy translators. 

The Association supports S-2S47 because Its enactment will nnpower the 
Federal Communications Commieslon to authorize translators to originate for 
the purposes of (1) soliciting and acknowledging financial assistance, (11) broad- 
casting emergency messages when other means are not available and (ill) 
any other purposes the Commission determines are in the public interest. 

It is not the intention of the Association, through this proposed l^slatlon, 
to elevate translators to a position of parity with radio and television stations. 
Rather, the Association is determined to continue to cooperate and work closely 
with the broadcast Industry. 

Moreover, Chairman Wiley, in his testimony Itefore the Committee, emphaaleed 
that enactment at S-2847 would empower the Commission "to allow a limited 
amount of program origination on [translator] stations" and "such origination 
[would] be limited to the extent necessary to eisure that trantlator HaHoni 
retain their primary characteriatio aa rebroadcaat atatitma." (emphasis sup- 
plied). 

We submit that passage of S-2847 would permit the Commission to achieve 
these limited goals. Certainly, the Commission and not the Congrees should be 
charged with the responsibility of adopting rules so as to assure that this legis- 
lation is properly Implemented. 

Please let me know If we can be of any additional assistance. 
Sincerely, 

lAiir T. Knaves. 

o 
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